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S«cS^ N0 EMMONS ISSUED 

MARK WILLIAM LANE " X 

' Case No 



Plaintiff 



against fW - , **> CI 



THE DEPARTMENT OF JUSTICE 

FEDERAL BUREAU OF INVESTiIaTION C °MPLAINT 

AOFwrv* 1 " A ^ CHIVES AND RECORDS ' 
AGENCY and CENTRAL INTELLIGENT 

ooSZ^^S^h IMT7 . 

DEFENSE ADVANCED REslwCHPRmlr?? UN 'Z, J. ? 

AGENCY, DEPARTMENT OF ENERgTthe 
OFFICE OF THE PRESIDENT OF THE ' 

UNITED STATES, ™ E , - <: 5 

Defendants 
_ _ x 

1- This court has jurisdiction of the action under the Freedom of 
Information and Privacy Act (a)(4)(B). 5 USCA Section 552. 

2- Jurisdiction is proper under 552 (a)(4)(B) because Mark William 
Lane ("Plaintiff') maintains a residence in Staten Island, New York. 

3. venue is proper under Federal Rules of Civil Procedure because 
Plantiffs residence is located in the Eastern District of New York. 



PARTIES 

4. Plaintiff is a private citizen living in Staten Island, New York, 
5- Plaintiff believes and alleges, that defendant Federal Bureau 
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Archives dated October 4 f 2010 related to the document with regard to the 
document request made, it states "...the National Archives and Records 
Administrat i on (N^ 

in our files or possession" (Please see Exhibit I) 

20. That Plaintiffs attorney received correspondence from the FBI 
dated October 15, 201 T wherein it was indicated that "Records which may have 
been responsive to your FOIPA request were destroyed January 1, 1990 through 
October 1 , 1 994, Since this material could not be reviewed, it is not known if it 
was responsive to your request/ The tetter further stated that ra „a search of the 
Central Records System maintained at FBI headquarters indicated that potentially 
responsive records have to sent to NARA* and it was indicated that if Plaintiff 
wished to review those records, a request should be made directly to NARA. 
(Pfease see Exhibrt J) 

21 . That PlaintffFs attorney received correspondence from the CIA, 
dated October 28, 2010, Therein, in replying to Plaintiff s request, that they "were 
unable to locate any such information or records" and as far as "responsive 
letters that would reveal a classified connection to the CIA... the CIA can neither 
confirm nor deny the existence or non-existence of records responsive to your 
request" (Please see Exhibit K) 

22. That Plaintiff received correspondence from the Department of 
Energy dated January 7 \ 201 1 . The letter states "(b)ased on the information you 
have provided however, we are not able to determine PA systems of records that 

4 
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may contain information about you." The letter further states that if Plaintiff 
wishes to conclusive determine whether or not any records are in the DOE's 
possession, he would need to provide additional information and documentation, 
including multiple documents validating his identity and a clarification of the 
documents being requested. (Please see Exhibit L) 

23. That the Plaintiff is unaware of any conscious interaction with 

any of the above agencies, save the Department of Energy, and therefore would 
be unable to provide any detailed information of same. With regard to files 
believed to be located at the National Archives, Plaintiff has been informed on 
numerous occasions by both the defendants and the Court that documents that 
relate to him are in the possession of the National Archives. (Please see Exhibit 
M - A copy of the Report and Recommendation of Magistrate Judge Pohbloresky, 
dated April 7, 2006) 

24. That Plaintiff has provided any and all information requested by the 
various Defendants in aid of these requests and has not yet received a sufficient 
response to any of these requests. 

25. That 5 USCA ' 552(a)(6)(A)(i-ii) states: 

(a)6) (A) Each agency, upon any request for records made 
under paragraph (1), (2) or (3) of this subsection, shall 

(i) determine within ten days (excepting Saturdays, Sundays 
and legal public holidays) after the receipt of any such 
request whether to comply with such request and shall 
immediately notify the person making such request of such 
determination and the reasons therefor, and of the right of 
such person to appeal the head of the agency any adverse 
determination; and 
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(ii) make a determination with respect to any appeal within 
twenty days (excepting Saturdays, Sundays and legal 
holidays) after the receipt of such appeal. If on appeal the 
dental of the request for records is in whole or in part upheld, 
the agency shall notify the person making such request of 
the provisions for judicial review of that determination under 
paragraph (4) of that subsection 

The actions of the defendant were in contravention of the above 

statutes because the defendant failed to show "unusual circumstances" which 

would allow it to exceed the limits prescribed by the above cited statutes and 

defendant exceeded those limits. 

26. That, on or about August 22, 1995, Defendant FBI did forward to 

Plaintiff' attorney's office forty-nine (49) pages of records pertaining to Plaintiff. 

Large portions of these records were redacted and twelve (12) additional pages 

were withheld entirely. The reasons stated were as follows: 

"—in order to protect information which is exempt from disclosure 

pursuant to the following subsections of Title 5 United State Code, 

Section 552 and Section 552a 

(b)(7) records or information compiled for law enforcement 
records or information; 

(C) could reasonably be expected to constitute an unwarranted 

invasion of personal privacy; 
G)(2) material reporting investigative efforts pertaining to the 

6 
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enforcement of criminal law including efforts to prevent, 
control or reduce crime or apprehend criminals, except 

— records of arrest." 

Please see Exhibit N - Defendants letter dated August 22, 1995) 

27. There had been numerous odd occurrences surrounding Plaintiffs 
Requests for these documents. Plaintiff had made a concurrent request with 
regard to Karen F. Kearns, his late wife, for documents that may have pertained 
to her. This request appears to have been assigned File Number 190-NY- 
240317 by the Federal Bureau of Investigation, but correspondence directed to 
Plaintiff with regard to his request for his documents sometimes referred to that 
file number as well. Correspondence received from the Federal Bureau of 
Investigation with regard to Mr. Lane's request for his file also referred to File 
Number 386266 and also referred to "Mark Lane* and "Mark Wliam Lane", as 
being the name associated with the document requests. With regard to the 
documents that were not produced, neither Plaintiff nor PfeunSfTs attorney had no 
way of ascertaining if the documents were protected under Title 5, United States 
Code, and filed suit in United States District Court on May 28, 1996 requesting 
that either copies of the withheld document be forwarded to Plaintiffs attorney's 
office or that PfanHTs attorney be allowed in camera exsmPoafora of the withheld 
and redacted documents. Pfease see ExMbi O -Summons andi CMt Complaint 
filed May 2S„ 19SS, as wsll as Exhibit P - Copies of GGNnespondenoe from the 
Federal Bureau of Investigation dated September 15 1994, March 8, 1995 and 
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September 30, 1993 as well as an undated cover letter from the Federal Bureau 
of Investigation with regard to Ms. Kearns. 
..,„,,.,,,„,, ...?a Qn or about March 4, 1997, Plaintiffs attorney appeared before 
United States Magistrate Judge Marilyn Go. During this conference, all parties 
orally agreed to the Court's in camera inspection of the documents in question. 
On or about April 1, 1997, Assistant U.S. Attorney Vincent Lipari forwarded two 
"red well" file folders containing Federal Bureau of Investigation files concerning 
individuals with the name "Mark Lane" to Magistrate Go for her inspection. 

29. In addition to these documents, Attorney Lipari also forwarded a 
letter from James J. Roth, Chief Division counsel of the Federal Bureau of 
Investigation. This letter also stated that five documents that may pertain to Mr. 
Lane were 

"...not submitted for inspection because of unavailability. Three 
of these documents couid not be located, one had been sent to the 
National Archives in College Park, Maryland and the last had 
been removed pursuant to an order of settlement and dismissal 
dated 10/13/89 in National Lawyers Guild V. Attorney General, 77 
Civ. 999 (U.S.D.C., S.D.N.Y.); there is no access before 2025 

Please see Exhibit Q - Letter of James J. Roth, dated April 4, 1 997. 

30. It was also stated that nine (9) pages were not provided to the 

Magistrate because they were deemed "obscene" by the F.B.I and held 
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elsewhere. These documents apparently described activities which occurred 
before 1960 and would not likely refer to the Plaintiff. 

31 Jul y or August of 19 9 9, Mag i strate Go examined t he tw o 
large accordion folders of documents she received and thereafter stated that 
none of the documents contained within had any information regarding Plaintiff. 

32. In the Magistrate's Report of Inspection and Order dated August 
12, 1999, Magistrate Go states, with regard to the two documents not released by 
the F.B.I.: 

"As noted in the 1997 Roth Letter, one of the two remaining 
documents has been ordered sealed by the Court and the other is 
now at the National Archives. Under FOIA, requested material must 
qualify as "Agency records" satisfying two requirements; (i) the 
agency created or obtained the requested materials and (ii) the 
agency was in control of the requested materials at the time of the 
FOIA request." Piease see Exhibit R- Magistrate's Report. 
33. At the time of the filing of the 1 996 complaint, Plaintiffs attorney 
did not know additional records with regard to the Plaintiff had passed from the 
possession of the F.B.I, to any other agency. Plaintiffs attorney then made 
requests to the National Archives for copies of these documents. As previously 
stated, the National Archives have stated that they cannot locate these 
documents. 

34. Magistrate Go was not given the opportunity to review the 
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documents that had been removed from the case file pursuant to National 
^^G^^ or tne twe|ve pages that had been w . , hhe|d 

under Title 5 United States Code, Section 552 and Section 5S2a. Again, Plaintiff 
and Plaintiff's attorney had no way of ascertaining if the documents were 
protected under Title 5, and have no way of knowing if these documents are 
indeed withheld due to the reasons stated. 

35. The decision in ^MpnaOavy^^ 77 

Civ. 999 (U.S.D.C., S.D.N.Y.) does not supersede the law as is stated in 5 USCA 

Section 552 (a)(4)(B) 

"On complaint, the district court of the United States in the district in 
which the complainant resides, or has his principle place of 
business, or in which the agency records are situated, or in the 
District of Columbia, has jurisdiction to enjoin the agency from 
withholding agency records and to oider the production of jagency 
racoids improperly withheld from the complainant In such a case, 
the court shall determine the matter de novo, and may examine the 
contents of such agency records in camera to determine whether 
such records or any part thereof shall be withheld under any of the 
exemptions set forth in subsection (b) of this section, and the 
burden is on the agency to sustain its action." 
36. Plaintiff and Plaintiffs attorney demand that the Defendants be 
made to produce the record in question for in camera review by a Magistrate of 
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this court who will be able to determine if said document does indeed meet the 
requirements of the law. 

- 37 ■ Tnat Magistrate Go did not have the opportunity to view the twelve 
pages withheld to determine if these documents were protected by Title 5. No 
ruling reflecting a valid injunction prohibiting the disclosure of these records was 
cited 

38 . That the continued denial of the Defendants to alfow in camera 
examination of these documents by the Magistrate assigned to this matter has 
caused my client much undue stress and mental anguish. He believes that the 
fact that these documents fiave not been produced for examination is proof of a 
wide-reaching conspiracy against him. He believes this drajmstence may have 
been prompted by a criminal case against him in Kings Courtty Criminal Court . A 
copy of the disposition of that case is attached hereto as Exhibit & 

39. That this case should not be barred under res judicata as Plaintiff 
has complied with the instructions of Ihis Court and has sfill not received a 
satisfactory response. Plaintiff was instructed that documents related to "Mark 
Lane" were in the possession of the National Archive, but, despite multiple proper 
requests, the responses Plaintiff have indicated that no such document can be 
located. 

40. That Plaintiff has exhausted the available administrative processes 
in that the documents have been requested from various agencies, additional 
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information and documentation has been provided when requested and appeals 
have been filed with Hie respective heads of these agencies. 

transactional facts, while notionally similar, differ in that Plaintiff was informed, by 
Order of Magistrate Go, how to seek additional relief, followed those instructions 
precisely, exhausted the administrative relief at hand and has yet been denied a 
satisfactory response. 

WHEREFORE, Plaintiff prays that this Court: 

(1) Order defendants to make the requested records available to 
plaintiff; 

(2) That, in the alternative, Defendants make these documents 
available to the Court for in camera review to determine if 
tiese documents refer to my client and if ihey are in fact 
protected by the statutes and laws cited; 

(3) That my client be awarded damages in an amount to be 
determined at trial as compensation for his pain and suffering 

(4) That the Court grant such other, further and different relief as 
the Court deems pnoper under the draimstances as set forth 
in 5 USCA Section 552 Section (a) (4)(E) and 5 USCA 
Section g(3)(A). Those sections state: 

"The Court may assess against the United States reasonable 
attorney's fees and other such litigation costs reasonably 
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incurred in any case under this section in which the 

complainant has substantially prevailed" 

Dated: Brooklyn, New York 
March j?/, 2013 

Respectfully submitted. 




IS 
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Federal Bureau of Investigation 

New York Office 

26 Federal Plaza 

New York New York 10278 

Department of Justice 

950 Pennsylvania Avenue N.W. 

Room B-103 

Washington, D.C. 20530 

Central Intelligence Agency 
Washington, D.C. 20505 

National Security Agency 
Fort George G. Meade 
Maryland 20755-6000 

National Archives and Records Administration 

8601 Adelphi Road 

College Park, Maryland 20740 

Central Intelligence Agency 
Office of Public Affairs 
Washington, D.C. 20505 

The Office of Professional Responsibility 
950 Pennsylvania Avenue , NW, Suite 3529 
Washington, D.C. 20530-0001 

The Office of the President of the United States 
1600 Pennsylvania Avenue NW 
Washington, D.C. 20500 
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Exhibit A 
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Peter J. Mollo, Esq, 
Attorney and Counselor At Law 
266 Smith Street 
Brooklyn, New York 11231 
(71 8 ) 85C - 340 1 



v * \j ~x V./ JL 

BimQlio@earlhHnkj2^ 
VIA FACSIMILE : (540) 868-4995/4996/4997 
September 30, 2010 

Office of Freedom of Information 
OAR PA 

1 155 Defense Pentagon 
Washington, D.C., 20301-1 155 

Dear Sir or Madam: 

*«c; I r Si,e , " at your ° ffice *■ re ,„ y 

• Any and all documentation held by/dealine with hadpa 

named MARK WILLIAM LANE, bor fZSSlf *" 
Security Number is 072-50-9580. ™ ovembe ' 13, 1955 and whose Social 

I have enclosed a copy of a Power a 

mate ,l,i s rcquest o/^Lm °™ y eXeCUted by Mr - La * -'orfeing o U r office ,„ 

Sincerely, 



Peter J. Mollo, Esq. 

PJMrap 
enclosure 
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Oct, 0J 2010 0P ; 55Pm 

YDUR LOGO 

JSUffismcs.r,^ start timf 

B. 13 4 B 9SB4W— sS^rlWHf^^ 



TOR FAX ADUflNTfiGE ASS [STANCE, PLEASE CALL 1 n« « 

uchtot lhLL 1-800-HELP-FOX C435-7329). 
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Exhibit B 
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Peter J. iVlollo. Esq. 
Attorney and Counselor At Law 
266 Smith Street 
Brooklyn, New York 11231 

— (718) 858-3401 

pjmollo@e arthlin k. net 

VIA FACSIMILE 301-83 7-3197 
'September 30, 2010 

Office of the Inspector General 
I-'OIA Request. 

8601 Add phi Road, Room 1300 
College Park, MD 20740 

Dear Sir or Madam: 

Please be advised that I am requesting that your office, produce the following document 
(or my client, MARK WILLIAM LANE: 

* Any and all documentation regarding the person named MARK 

WILLIAM LANE, born November 13, 1955 and whose Social Security 
Number is 072-50-9580. 

J have enclosed a copy of a Power of Attorney executed by Mr. Lane authorizing <uir 
office to make this request on his behalf 

if there are any fees for searching for, reviewing, or copying the records, please let me 
know before you task my request. 

If you deny all or any part of this request, please cite each specific exemption you think 
justifies your refusal to release the information and notify me of appeal procedures 
available under the law. 

1 thank you for your anticipated cooperation in this matter and. ask that you contact my 
office should you have any questions. 

Sincerely, 



Peter J. M olio, Esq. 



P.IM.:ap 
enclosure 
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, OTHER ..JFRCS1MJLF 



YOUR LOGO : 

YOUR F'hX no, : 7183^83u3S 

^iia.RL_IlI'1E USAGE JJtp_MQDE , PhHEs PFSI II T 

^-p, 30 06 U5PM 00' 41 SND HI ' — oi;~ " 



TO TURM OFF REPORT, PRESS * MENU ' 1404 
THEN SELECT OFF BY USING OR 



PGR FAX RDUftNTOGE ASSISTANCE, PLEASE CALL 1-800-HELP^X C435--7329X 
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Oct. 01 2010 01:52PM 



YOUR LOGO ■ 

YOUR FAX NO. : 7188583035 



NO. OTHER PRCS I NILE 
01 13018373197 



START TIME 



USAGE TINE HOPE PAGES RESULT 



Get. 01 01:49PM 02 T 56 



SND 



07 



OK 



TO TURN OFF REPORT, PRESS 'MENU' 1404. 
THEN SELECT OFF BY USING * + " OR 



FOR FAX ADVANTAGE ASSISTANCE, PLEASE CALL 1~800~HELP~FAX C435-7329). 
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Peter J. Mollo, Esq. 
Attorney and Counselor At Law 
26(5 Smith .Street 
Brooklyn, New York 1 1231 
(718) 858- 340] 
pjmo 1 lo@ear thl inkj i el 

VIA FACSIMILE (301) 837-0293 

September 30, 201.0 



Freedom of Information Act Officer 
NationaJ Archives 
860 i Adelphi Road, Room 3310 
College Park, MD 20740-6001 



Dear Sir or Madam: 



Please he advised that I am requesting that your office produce the following docunn 
lor my client, MARK WILLIAM LANE: 



nts 



* Any and all documentation regarding the person named MARK 

WILLIAM LANE, born November 13, 1.955 and whose Social Security 
Number is 072-50-9580. ' 

I have enclosed a copy of a Power of Attorney executed by Mr. Lane authnrizin, our 
ottice to make this request on his behalf. 

tfthere are any fees for searching for, reviewing, or copying the records, please lei mr- 
know before you task my request. 



If you deny all or any part of this request, please cite each specific exemption you think 
justif ies your refusal to release the information and notify me of appeal procedures 
a vat lab le under the law. 

I (hank you for your anticipated cooperation m this matter and ask; that you confael my 
otljce .should you have any questions. 

Sincerely. 



Peter .1. Mollo, Esq. 

PJM:ap 
enclosure 
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Sep.. :, i i :U :| , ■„ : , , H 



''''OUR LOGO : 

VCII.IR F lV . N£1 . ; ? , c«, 

iiL^TVCRFPCSlMJLE -TftPT T T MP 



™ F»C _0E , SS1STflNCE , PLEASE CALL 1— C4^, 
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Oct. 01 2010 01:47PM 



YOUR LOGO : 

YOUR FAX NO. : 7108583035 

NO. OTHER FflCS I M 1 LE grgsLJ^E^^a g TIME HODE P^ ^LJ_ 

~bT 13018370293^ Oc t. 01 01 :44PM 02 '56 SND 0* 



TO TURN OFF REPORT , PRESS 'MENU' B04„ 
THEN SELECT OFF BY USING » + ' OR 

FOR FAX ADUANTAG6 ASSISTANCE, PLEASE CALL 1-800-HELP-FAX C435-732S) . 
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Exhibit C 
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Peter J. Mollo, Esq. 
Attorney and Counselor At Law 
266 Smith Street 
J3rooklyu^New York 11231 

September 30, 2010 



OSD/JS FOIA Requester Service Center 
Office of Freedom of Information 
1 155 Defense Pentagon 
Washington, DC 20301-1 1 55 



Dear Sir or Madam: : ! 

Please be advised that I am requesting (hat your office produce the following document 
for my client, MARK. WILLIAM LANE: " j 

• Any and all documentation regarding the person named MARK- 
WILLIAM LANE, bom November 13, 1955 and whose Social 1 Security 
Number is 072-50-9580. ; | 

I have enclosed a copy of a Power of Attorney executed by Mr. Lane authorizing our 
office to make this request on his behalf j 

I thank you for your anticipated cooperation; in this matter and ask that you contact my 
office should you have any questions. 

Sincerely, : 



Peter J. Mollo, Esq. 

PJM:ap 
enclosure 
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Exhibit D 
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VIA FACSIMILE 202-418-2826 or 202-418-0521 
September 30, 2010 

Federal Coram unicati cms Commission 
445 12th Street, S.W., Room 1-A836 
Washington, D.C. 20554 

Dear Sir or Madam: 



Please be advised that I am requesting that your office produce the following documents 
for my client, MARK WILLIAM LANE: 



Any and all documentation regarding the person named MARK. 
WILLIAM LANE, born November 13, 1955 and whose Social ^Security 
Number is 072-50-9580. 



I have enclosed a copy of a Power of Attorney executed by Mr. Lane authorizing our 
office to make this request on his behalf. 



I thank you for your anticipated cooperation in this matter and ask that you contact my 
office should you have any questions. ' 



Peter J. Mollo, Esq. 
Attorney and Counselor At Law 
266 Smith Street 
Brooklyn, New York 1123.1 



(718) 858 -3401 
gilP_olJo@ea rthlink.ne t 



Sincerely, 




Peter J. Klollo, Esq. 



PJM:ap 
enclosure 
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Sep, 30 201 IJSM;,! 'N 



YOUR LOGO 
YOUR FAX NQ, 



JIQ^i-lHER JACSJ hi J L.E 
0:1 13282G 



L£ START T I ME 



Sep. 30 ©5 : 45PM 00 ' 09 



USeGEXLtLE_J10DE PACES RESULT 



-SN D- 



TO TURN OFF REPORT, PRESS 'MENU 1 tt04 
THEN SELECT OFF BY USING OR 



FOE FAX RDUANTPGE ftSS I STANCE, PLEflSE CfiLL 1-800-HELP-FfiX C435~7: 
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be p. 3i3 2B\X) .Jfcl : "T! 



. YQUR LOGO : 
YOUR FRX NO. : 7L8^tTW 

^IWP^ S^ff mflBLJESULT* 



™ ™ 0FF REPORT, PRESS 'MENU' H 04 . 
FHbN SfcLfcCT OFF BY USING ' + ' OR 

FQF- FAX ADUANTflGE ASSISTANCE. PLEASE CALL 1-800-HELP-FAX ul,5-V:^>. 
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Exhibit E 
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Peter J. Mollo, Esq. 
At torney and Counselor At Law 
266 Smith Street 



(718) 858-3401 
pimohk)@ejK^ 



VIA FACSIMILE (703)613-3007 
September 30, 2010 

Information and Privacy Coordinator 
Central Intelligence Agency 
Washington, D.C. 20505 

Dear Sir or Madam: 

Please be advised that I am requesting that your office produce the following documents 
for my client, MARK WILLIAM LANE: 

• Any and all documentation regarding the person named MARK- 
WILLIAM LANE, born November 13, 1955 and whose Social security 
Number is 072-50-9580. 

t have enclosed a copy of a Power of Attorney executed by Mr. Lane authorizing our 
office to make this request on his behalf. 

If there are any fees for searching for, reviewing, or copying the records, please let me 
know before you task my request. 

If you denv all or any part of this request, please cite each specific exemption you think 
justifies your refusal to release the information and notify me of appeal procedure 
available under the law. 

I thank yon for your anticipated cooperation in this matter and ask that you contact my 
office should you have any questions. 

Sincerely, 

Peter J. Mo Ho 5 Esq. 
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Sep. 



36 21310 (OS : SOPH 



YOUR LOGO 
YOUR FAX H0- 
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S i APT 1 IrlL 



TO TURN OFF REPORT. PRESS 'MENU' H04. 
THEN SELECT OFF BY USING * + * OR 

FOR FAX ADVANTAGE ASSISTANCE, PLEASE CALL 1.-800-HELP-FAX C435-732S0. 
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Oct. 01 203-13 Or.-iSPM 



YOUR LOGO : 

YOUR FAX NO. : 7188583035 



QTfiPT TIME USRGEjnjiE_Jjgmje^^^I- 

ifl^l7B36l33BB7 Oct. SI Ol-^m _________ , ___ 



TO TURN OFF REPORT, PRESS 'MENU' H04- 
THEN SELECT OFF BY USING '+' OR 



FDR FflX flDUflNTflGE .SSISTRNCE, PLEASE CPU. C435-7329. . 
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Peter J. Mo lie, Esq. 
Attorney and Counselor At Law 
2(56 Smith Street 
Brooklyn. New York 11231 
(718) 858-3401 
fjirno 1 lo @e a r th link, net 

VIA FA CSmiLE 443-4 79-3612 

September 30,2010 

National Security Agency 

Attn.: FOIA/PA Office (DJP4) 

9800 Savage Road, Suite 6248 

Ft. George G. Meade, MD 20755-6248 

Dear Sir or Madam: 

Please be advised that I am requesting that your office produce the following documents Cor my 
client, MARK. WILLIAM LANE: 

• Any and all documentation held by /dealing with- DARPA regarding the person 
named MARK WILLIAM LANE, born November 13 5 1955 and Whose Social 
Security Number is 072-50-9580. 

1 have enclosed a copy of a Power of Attorney executed by Mr. Lane authorizing our office Lo 
make this request on his behalf 

If there are any fees for searching for, reviewing, or copying the records, please let me know 
before you task my request. 

If you deny a!l or my pari: of this request, please cite each specific exemption you think justifies 
your refusal to release the information and notify me of appeal procedures available under the 
law. 

1 thank you for your anticipated cooperation in this matter and ask that you contact my office 
should you have any questions. 

Sincerely, 



Peter L Mo Ho, Esq. 



RIM.:ap 
enclosure 



Case l:13-cv-02078-FB-MDG Document 1 Filed 04/09/13 Page 35 of 118 PagelD #: 35 



Sep. 30 20JO f;)5: r '- -.r-'M 



YOUR LOGO : 

YOUR FOX NO. : 71R8bB:30.'^'i 



NO, OTTER FACSIMILE JgjLa iz^^I ^^ 

91 1 ^34g =a=== ^305T5 3ffl C1V.-.14 bNb W UK 



TO TURN OFF REPORT, PRESS 'MENU' B04. \ 
THFN !HLt.Xl OFF BY USING ' + * OR ' - ' . f 

| 

FOR FAX 01-M*irRGE ASSISTANCE. PLEASE COLL i-800-HELP-FOX C«0!W.52i». | 



Case l:13-cv-02078-FB-MDG Document 1 Filed 04/09/13 Page 36 of 118 PagelD #: 36 



Exhibit G 



Case l:13-cv-02078-FB-MDG Document 1 Filed 04/09/13 Page 37 of 118 PagelD #: 37 



Peter J. MolJo. Esq. 
Attorney and Counselor At Law 
266 Smith Street 

Brooklyn, New York 11231 

(718) 858-3401 
pjm oll o@ ea rl.hlink.n et 

VIA FACSIMILE: (540) 868-4995/4996/4997 

September 30, 2010 



Federal Bureau of Investigation 
Attn: FOI/PA Request 
Record/Information Dissemination Section 
] 70 Marcel Drive 
Winchester, VA 22602-4843 



Dear Sir or Madam: 

Please be advised that I am requesting that your office produce the following documents for mv 
c J lent, MARK. WILLIAM LANE: » ■ • ■ 

* Any and all documentation regarding the person named MARK Wll „U AM 
LANE, bom November 1 3, 1955 and whose Social Security Number is 07? ^0 
9580. ; 

1 have enclosed a copy of a Power of Attorney executed by Mr. Lane authorizing our office io 
make this request on his behalf. 

If there are any fees for searching for, reviewing, or copying the records, please let me know 
before you task my request. 

If you deny all or any part of this request, please cite each specific exemption you think justify 
your refusal to release the information and notify me of appeal procedures available under the 
law. 



I thank you for your anticipated cooperation in this matter and ask. that you contact my office 
shou id you have any questions. 



Sincerely, 



Peter J. Mo Ho, Esq. 

PJMrap 
enclosure 
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Peter J. MoIIo, Esq. 
Attorney and Counselor Al La w 
266 Smith Street: 
Brooklyn, New York 11231 
(716) 858- 3401 



gimoIio@earthiink.n^- 
VIA FA CSIMILE (781) 663-0154 
September 30, 2010 

Northeast Region, Boston 
Frederick C. Murphy Federal Center 
380 Trapelo Road 

Waltham, Massachusetts 02452-639 
Dear Sir or Madam: 

* ^ f" d f 11 documentation regarding (lie person named MA RK 

WfLLlAM LANE, born November 13, 1955 and whose Social Securilv 
Number is 072-50-9580. 

iftssEssssr^ in ,his — - ** - - — .* 

Sincerely, 



Peter J. MoIIo, Fsq. 

PJM:ap 
enclosure 
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Peter J. Mollo, Esq. 
Attorney and Counselor At Law 
266 Smith Street 
Brooklyn, New York 11231 
(7.1.8) 858-3401 " 
p.imolto@eartlilink.ne t 

VIA FACSIMILE (301) 83 7-1864 

September 30, 2010 

Special Access and FO.I A Staff (NWCTF) 
8601 AdeJphi Road, Room 6350 
College Park, MD 20740 

Dear Sir or Madam: 

Please be advised that. I am requesting that your office produce l;h.e following documents 
for my client, MARK WILLIAM LANE: 

* Any and all documentation regarding the person named M ARK. 

WILLIAM LANE, born. November 13, 1955 and. whose Social Security 
Number is 072-50-9580. 

I have enclosed a. copy of a Power of Attorney executed by Mr. Lane authorizing our 
office to make this request on his behalf. 

If there are any fees for searching for, reviewing, or copying the records, please let roe 
know before you task my request. 

If you deny all or any part of this request please cite each specific exemption you think 
justifies your refusal to release the information and notify me of appeal procedures 
available under the law. 

1 thank you for your anticipated cooperation in this matter and ask. that you contact my 
office should you have any questions. 

Sincerely, 



Peter J. Mollo, Esq. 



IMM:<ip 
enclosure 
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This is in response to your letter dated September 30, 2010 requesting "any and all 
documentation regarding the person named Mark William Lane. . Since you included a signed 
power of attorney from Mr. Lane authorizing you to request such records, this was processed as 
both a Freedom of Information Act request and a Privacy Act request. However, the National 
Archives and Records Administration (NARA) Office of the Inspector General (OIG) has no 
such records in our files or possession. 

The OIG is "an independent department tasked by Congress to combat fraud, waste, abuse and 
mismanagement within. NARA. As such, we have no control or authority over records kept and 
maintained by any other government agency or even any other office at NARA. We only control 
those records generated within this office alone. I have reviewed our files and we have nothing 
responsive or related to your request. 

Thank you for contacting NARA's OIG. 




October 4, 2010 



-Fetei^L-Mo l-lo — - 

266 Smith Street 
Brooklyn, NY 11231 



Re: Your FOI A request for records related to Mark William Lane (OIG FOIA 1 0-09) 



Mr. Mollo; 



Sincerely, 




John Simms 

Counsel to the Inspector General 

National Archives and Records Administration 



Case l:13-cv-02078-FB-MDG Document 1 Filed 04/09/13 Page 49 of 118 PagelD #: 49 



Exhibit J 



Case l:13-cv-02078-FB 




■MDG Document 1 Filed 04/09/13 Page 50 of 118 PagelD #: 50 

U.S. Department of Justice 



Federal Bureau of In ves ligation 



Washington, D.C. 205 3 S 



MRl PETER J. MOLLD 
ATtoRKfEY AND COUNSELOR AT LAW 
266 SMITH STREET 
BR60KLYN, NY 11231 



October 15, 2010 



FOlPA Request No.; 1 1 54902- 000 
Subject: LANE, MARK WILLIAM 



Dear Mr. Molto; 



This is in response to your Freedom of Information/Privacy Acts (FOlPA) request. 

i h . 

in order to resporid to our many requests in a timely manner, our focus is to identify responsive 
records in the ajutom^ted And manual indices that are indexed as main files. A main index record carries 
the names of subjects of FBI investigations. Records which may be responsive to your FOlPA request * 
were destroyed} January 1 ■ 1990 through October 1, 1994. Since this material could no I be reviewed, it is 
not known if it was reSponiive to your request. The retention and disposal of records is governed by" 
statute ahd regulation! tindfer the supervision of the National Archives and Records Administration 
(MARA), Title 44, Unitbd States Code, Section 3301 and Title 36, Code of Federal Regulations, Chapter 
12, Sub-chapter B, Part 1^28. The FBI Records Retention Plan and Disposition Schedules have been 
approved by the United Stites District tourt for the District of Columbia and are monitored by MARA. 

Additionally,- a search of the Central Records System maintained af FBI Headquarters indicated 
that: potentially responsive records havte been sent to NARA. If you wish to review these potentially 
responsive records, send your requestto NARA at the following address using fife number 31-HQ-1 6452 
as a reference: - 

! 

National Archives and Records Administration 

866 1 Adelphi Road 

College Park, MD 20740-6001 

You may file an appeal by writing co the Director, Office of infon nation Policy (OIP), U S 
Departmehl of Justice, 1425 New York Ave., NW, Suite 11050, Washington, D.C. 20530-0001. Your 
appeal must be received by OIP within sixty (60) days from the date of this fetter in order to be considered 
timely. The envefope and the fetter should be cfearly marked "Freedom of Information Appeal." Please 
cite the FOlPA Request Number assigned to your request so that it may be identified easily. 

Enclosed for your information is a copy of the FBI File Fact Sheet. 

Very truly yours, 



***** 



David M. Hardy 
Section Chief, 
Record/information 

Dissemination Section 
Records Management Division 



Enclosure 
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Mr. Mark W. Lane 
c/o Peter J. Mollo, Esq. 
Attorney and Counselor at Law 
266 Smith Street 
Brooklyn, NY I 1231 

Reference; P-201 .1-00001 

Dear Mr. Lane; 

The office of the Information and Privacy Coordinator received your 30 September 20 10 
letter requesting information pertaining to you. We processed your request under the Privacy Aci 
and the Freedom of Information Act. We assigned your request the reference number above. 
Please use this number when corresponding so that we can identify it easily. ; 

We searched for CIA-originated responsive records that might reflect an open or otherwise 
acknowledged Agency affiliation existing through i October 201.0, the dale we accepted your 
request. We were unable to locate any such information or records. 

With respect to responsive records that would reveal a classified connection to the CIA, in 

accordance with section 3.6(a) of Executive Order 13526, as amended, the CIA can neither confirm I 
nor deny the existence or nonexistence of records responsive to your request.. The fact of the 

existence or nonexistence of requested records is currently and properly classified and is : 

intelligence sources and methods information that is protected from disclosure by section 6 of (he j 

CIA Act of 1949, as amended and section 102A(i)('l) of the National Security Act of 1947, as i 

amended. Therefore, you may consider this portion of the response a denial of your request j 

pursuant to FOIA exemptions (b)(1) and (b)(3), and PA exemptions I) and (10(1). I have | 

enclosed an explanation of these exemptions for your reference and retention. ; 

You have the right to appeal this response within 45 days of the date of this letter. You 
may address your appeal to the Agency Release Panel, in my care. Please explain the basis of your 
appeal. 

| 

We appreciate your patience while we were processing this request. 

Sincerely, 

<§^~ 

Scott Koch 

Acting Information and Privacy Coordinator 



Enclosure 
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Department of Energy 

Washington, DC 20585 



January 7. 201 I 



CI-i<TTFrEO MAjL - RHTTJRNR 'i - CEIFT REQUES TED 



Mr. "Min k Lane 
H.1 fox Beach 
Stalca Island, KY 



Re: 1IQ-2U1 



Dear Mr: Lane: 

This is in response to the requcsi. tor information that you sent to the Department of Energy 
( 1 JOE) under the Erccdo m o f 1 n t o rm ati on A e l (FOI A ), 5 U . S . C . 5 ? 2 , Y o u as k ed for an y an d 
a 11 d ocn mental i on regardi n g ye- 

The Privacy Act (PA), 5 U.S.C. vS2a, permits individuals or representatives authorized by 
them to access their personal iirforniatioamamtained by Federal agencies in accordance with 
the PA. Since yon asked for records that relate- to you, processing die requesr. under botb. the 
E01A and the ?A would previa : you die most access to any responsive records. Ha sec] on 
information you have provided, however, we are nut able to determine PA systems of records 
that may contain information a I out you. 

The DOE regulation dial implements tile J- 1 A states at Title 10, Code of Federal Regulations 
(CER), Section 1 008, 6(b) that, If possible, requests sliaU specify the title and idumifyiua 
number of the system of records as listed in the DOli published, notices of systems of records 
and provide any additional m formation to aid the DOR m re-pondinu to the request. To conduct 
a thorough search under the PA we need definitive hdbrrnauon such as dates and locations of 
employment u'Uh the DOR or a:?y of its predecessor agencie s and dates of any investigation, 
participation in any program, or other affiliation with the DOR. . 

In addition, pursuant to 10 CFR i 008.4(b), the DOE require*- valid identification of individuals 
making requests under the PA before information will be refused. This ensures that information 
subject to the PA is released only to Lhe appropriate individual or a nth on zed designee. Requests 
submitted under the RA also mi :X be signed. . . 

for PA requests .submitted by u uf the DOE requires two identifying documents with name find 
signature. One document must i.idudo a current homt* or business address and date of birth, [n 
lieu of identifying documents, the DOR accepts notarized request letters. 

The FOIA provides that a request must reasonably describe i he records sought and be made in 
conformance with die procedure, rules of the agency before :he request sha)i a for purpose? of 
lhe FOIA, be deemed to have b ; ,^n received by the agency, a description of a requested record 
would be sufficient if it enabled a professional employee, who is" familiar with the subject area. 
1 3 f the r cq u c st, to I o c at e die r c-c c r d w it h a r eas ona bio a m o im f of e f Fort . 



y January 1 3.20 1 ! 3 VI ^ MsrK vv .Lane .„ _ ^ _ „ „ _ ^ 
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The DOE regulation lhat iinplcim-Lits the l : OL\ provides, fit 10 OR 1 004.4 (c)(l that 3 
request "must enable the LXJti to identify and locate the records sought by a process that is 

thai, where possible, specific information regarding dates, ritl.es, "file designations, offices to 
be searched, and other information that may help identify the records should be supplied by 
the requester. 

hi your letter, you did not reasonably describe the records you seek. You asked for any and all 
documentation ahouf you. You, however, did not identify any relationship between you and 
the D O F, i p rc d e e csso r a.g ©n e i c: : or i t x p ro gru ma . T he D O I£ ou mi 01 oo n u u o t d s c o I'd i o f 

agency files for responsive docuircnts under the FOIA unless you provide greater specificity 
to identify I he documents you see v ? or the files and offices at the DOf that may have 
information of interest to you. 

If you need assistance to reformulate your request to comply with the bO(A or the PA or have 
questions about providing identification, please eon tact NTs. Joan bgbazghi in this office at 
MA-90/i'orrestal Uuilding, U.S. Department of Energy- 1 000 Independence Avenue, SW, 
Washington, DC 20585. She also can be con Lac ted on (202) 586-3595, If she does not hear 
from you or receive a reformulated request and identification documents by January _'>f 201 h 
no further agency action wilt be t; Jccn about the request, 

The above referenced number has been assigned to the request and you should refer to it in 
the response lo this office. The systems of records maintained by 'the DOH under the PA weie 
published in the hod oral Register ,,n January 9^ 2009, at page 994, and can be accessed nt 
hup : / "m anfi^enienl.eu LTyy^ov/d o : umcms- l~i n a I P ASQKNC/ ornpdat ion. I ■K.OV.pdf 

t appreciate the opportunity to assist, you. 

Sincerely, 

fff 1 Alexander C. Moms 
" FOTA Officer 

Office of Information Resources 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 



MARK WILLIAM LANE, 



Plaintiff, 



JUDGMENT 
02-CV-6555 (ENV) 



-against- 



THE DEPARTMENT OF JUSTICE, FEDERAL 
BUREAU OF INVESTIGATION, NATIONAL 
ARCHIVES AND RECORDS ADMINISTRATION, 
NATIONAL SECURITY AGENCY, CENTRAL, 
INTELLIGENCE AGENCY, THE UNITED STATES 
ARMY, THE OFFICE OF PROFESSIONAL 
DISCIPLINE, and THE OFFICE OF THE PRESIDENT 
OF THE UNITED STATES, 



IN CLERKS OFFICE 
U ,S . " ' tr j cot 1 OT ^* 



JUN 5 



2506 



TIME A.M- . 



Defendants. 



An Order of Honorable Eric N. Vitaliano, United States District Judge, having 
been filed on May 22, 2006, adopting the Report and Recommendation of Magistrate Judge 
Viktor V. Pohoreisky, dated April 7, 2006, granting the defendants' motion to dismiss the 
complaint, or for summary j udgment; it is 

ORDERED and ADJUDGED that plaintiff take nothing of the defendant; that the 
Report and Recommendation of Magistrate Judge Viktor V. Pohoreisky is adopted; and that 
the defendants' motion to dismiss the complaint or for summary judgment is granted. 



Dated: Brooklyn, New York 
June 02, 2006 

ROBERT CJTOTnWANN 
Clerk of Court 



UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

- X 

MARK WILLIAM LANE, 



Plaintiff, 

v. REPORT AND 

RECO MMENDATION 

THE DEPARTMENT OF JUSTICE and 

FEDERAL BUREAU OF INVESTIGATION, 02-CV-6555 (SLT) (VVP) 

NATIONAL ARCHIVES AND RECORDS 

ADMINISTRATION, NATIONAL SECURITY 

AGENCY and CENTRAL INTELLIGENCE 

AGENCY, THE UNITED STATES ARMY, THE 

OFFICE OF PROFESSIONAL DISCIPLINE, and 

THE OFFICE OF THE PRESIDENT OF THE 

UNITED STATES, 

Defendants. 

— X 

POHORELSKY, Magistrate Judge: 

Judge Town.es has referred to me for a Report and Recommendation, pursuant to Tide 28 

U.SG. § 636(b)(1), the defendants' motion to dismiss the plaintiffs complaint which asserts 

claims under the Freedom of Information Act ("FOIA"), 5 U.S.C § 552, and the Privacy Act, 5 

U.S.C. § 552a. For the reasons discussed, below, the undersigned recommends that the motion 

be GRANTED. 

BACKGROUND 
A- Previous Action Before judge Block and Magistr ate Judge Go 

The following facts are presented in the light most favorable to the plaintiff., The instant, 
case (hereinafter "Lane IF) is essentially a repleader of a case previously before Judge Frederic 
Block and Magistrate Judge Go. See Lane v. Federal Bureau of Investigation, 96 CV 2649 
(hereinafter "Lane. I"). The facts in Lane 1 are briefly recounted here. 
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Case 1 :02-€v-0P" "5-EN\AVVP Document 34 Fi! . 04/07/2006 Page 2 of 22 

In December 1.993, believing that he was the subject of an investigation by the Federal 
Bureau of Investigation, the plaintiff Mark Lane began requesting that the FBI disclose any 



documents in its possession pertaining to him pursuant to FOIA and the Privacy Act, Lane I 
Compl. If 7 (annexed as Exhibit D to the complaint in Lane II). ! Dissatisfied with ths response 
he received, the plaintiff brought an action against the FBI in May 1996, alleging chat it had 
improperly withheld information and further alleging that the FBI's wrongful conduct 
''deprive [d] [him] of peace of mind and mental well-being." Id. If 16, In his complaint, the 
plaintiff requested that the court order the FBI to provide him with all of the documents he had 
requested, including "previously withheld and edited documents. 1 ' Id,, Prayer for Relief If 1-2. 
Alternatively, the plaintiff requested that his counsel be permitted to examine these documents 
in camera, Id. 

During a conference held in March 1997, the parties agreed to resolve their dispute by 
allowing Judge Go to review documents that the FBI had identified pursuant to the plaintiffs 
FOIA/Privacy Act requests. See Judge Go's 1999 Report of Inspection and Order ("M.J. Go 
Report") at 2-3 (annexed as Exhibit F to the complaint in Lane II); see 5 U.S.G § 552(a) (4)(B) 
(permitting in camera review). The FBI subsequently provided two red weld, folders containing 
approximately 800 pages of documents for Judge Go to review in camera. The FBI also described 
two groups of documents which it did not provide to Judge Go, First, a group of five documents 
- identified as Document numbers 160644-132, 100460644-2070, 100-161993-10516, 100- 
1569244 A3, and 89-75-Sub A- were not disclosed due to unavailability. In addition, nine 



J The entire complaint in the instant action, including annexed Exhibits, is attached as Exhibit I to 

the defendants 1 letter to the court dated August 26, 2003. 




pages o: 



f documents from one file (identified as File 14-413) were not disclosed because these 



pages had previou 



asly been deemed to be obscene and, thus, were stored outside of the immediate 



possession of the FBI MJ. Go Report at 842. 

After reviewing the documents provided by the FBI, judge Go found that (I) the 



documents did not contain any information pertaining to the plaintiff; (2) the majority of the 
documents contained information pertaining to investigations that involved another individual 
named "Mark Lane" whose Social Security number did not match the plaintiffs; and, (3) many 
of the documents concerned activities of the other "Mark Lane" during time periods when the 
plaintiff would have been a child. Id. a t 6-7. 

As for the first group of five documents not disclosed by the FBI, Judge Go found that 
three of the documents (Document numbers: 100460644, 100460644-2070, and 100461993- 
10516) were not only unavailable because they could not be located, but also belonged to files 
that "clearly concern [ed]" a person other than the plaintiff Id. Of the remaining two 
documents in that group, Judge Go found that one, Document number 1004 5692 44 A3, was 
unavailable because a court had ordered that it be sealed until 2025 pursuant to an, order of 
settlement. Id. Finally, Judge Go found that the last of the five undisclosed documents, 
Document 89- 75 -Sub A, had been sent to the National Archives in College Park, Maryland in 
July 1994, and was therefore unavailable because it was no longer in the possession of the FBI. 
Id. at 942- Judge Go therefore concluded that the five documents had not been improperly 
with held. Id. at 13. 

As for the nine additional pages of documents in undisclosed File 14-413 which had been 
labeled obscene, Judge Go found that these documents concerned activities that; occurred prior 
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to I960, when the plaintiff was a child, and "most likely [did] not refer to the plaintiff," Id. at 9. 
Thus, Judge Go concluded that "there is little reason for the plaintiff to continue this case, unless 
there are legal issues which the plaintiff feels should be addressed through a summary judgment 
motion/' Id. at 15. The plaintiff was given thirty days in which he could object. Id When he 
failed to do so, Judge Go's Report of Inspection and Order was adopted in 1999 by Judge Block. 
B- .XheJM^ialiffj LComejajnt a nd the Matter Before this Court 

In September 2002, the plaintiff filed the instant action (hereinafter Lane If) against the 
FBI urging review of Judge Go s decision in Lane L In addition to the FBI, the plaintiff brings the 
instant action against the Department of Justice ("DOJ"), the National Archives and Records 
Administration ("NARA"), the National Security Agency ("NSA") , 2 the Central Intelligence 
Agency ("CIA"), the United States Army ("U.S. Army"), the Office of Professional Discipline,, 
and the Office of the President of the United States ("Office of the President* 1 ) (hereinafter "the 
defendants 17 ). Lane II Complaint. 

In the complaint in Lane II, the plaintiff requests that the court revisit the issue of the 
undisclosed documents that judge Go previously concluded were properly withheld from the 
plaintiff; and that the court order that these documents be made available to the plaintiff or, in 
the alternative, that the court review the documents in camera to determine whether the FBI 
properly withheld these documents. Lane II Complaint Till 12-20, 22(l)-(3). The plaintiff ftutt 
contends that continued denial by the defendants to permit in camera inspection of these 
documents has inflicted "much undue stress and mental anguish" on him, and that he believes 



tier 



2 The NSA is no longer a defendant in this case pursuant to a stipulation between the parties in 

which the plaintiff agreed to drop the suit against the NSA for procedural reasi 



sasons. 
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that "the fact that these documents have not been produced for examination is proof of a wide- 
reaching conspiracy against him," Id. If 20. Although the plaintiffs complaint in die instant 
action originally requested that he be compensated by money damages in the amount of 
$100,000,000, id H 22(3), the plaintiff subsequently agreed to dismiss his request for damages 
and instead seeks only in camera review of the previously undisclosed documents. November 
2003 Stipulation and Order. 

It ls unclear exactly which documents the plaintiff wishes to obtain from the FBI for in 
camera review. The complaint specifically refers to the document that was sealed by court order 
through the year 2025, Lane 11 CompL 11 1.5, and the document that had been forwarded to the 
National Archives, id. II 16. It also refers to "nine (9) pages . . . not provided to the Magistrate 
because they were deemed 'obscene* by the FBI," id. If 13, but then later confusingly refers to 
"twelve pages that had been withheld under Title 5 United States Code, Section 552 and Section 
552a. 1 ' Id. 11 1.7. 3 In a subsequent letter, the plaintiffs counsel raises yet further confusion by 
referring to only five documents. Letter of Peter J. Mollo, Sep. 17, 2003 at 2 ("The main concern 
of the plaintiff is that the five (5) documents withheld from in camera examination either be 
provided to the plaintiff directly or to the Court for judicial review.") . It is nevertheless clear 
that reading the complaint as a whole that, as to documents the plaintiff seeks from the FBI, all 
were covered in the report previously issued by Judge Go. 



Because Judge Go states that the obscene material consisted of nine pages, see M.J, Go Report at 
9, the court accepts that: the number of pages deemed to be obscene and thus wi thheld was nine, not 
twelve. 



As to the remaining defendants, the plaintiff also requests that the court order that they 
produce documents pursuant to the FOIA and Privacy Act requests he allegedly submitted to 
- — those agencies. — — — _ — __ —- - — — - — — - — — 

The defendants have filed a motion to dismiss the plaintiffs complaint under Rule 
12(b)(1), for lack of subject matter jurisdiction, and under Rule 12(b)(6), for failure to state a 
claim upon which relief may be granted. Alternatively, the defendants move for summary 
judgment pursuant to Rule 56(c). See Defendants' Notice of Motion. 

DISCUSSION 

A. MotLofts to Dismiss Standards 

The following fundamental principles guide the court's analysis of the plaintiffs 
arguments concerning the motions to dismiss. Whether examining subject matter jurisdiction on 
a motion to dismiss under Rule 12(b)(1), or the sufficiency of the pleadings under Rule 12(b)(6), 
the court is required, at least initially, to accept as true all material factual allegations in the 
complaint. Shipping Fin. Sen*. Corp. „. Drains, 140 F..3d 129, 131 (2d Cir. 1998); Thomas v. Gey 
ofNeu, York, 143 F.3d 31, 37 (2d Cir. 1998). On Rule 12(b)(6) motions, the court is further- 
required to draw all reasonable inferences in favor of the plaintiff, Jachson. Nad Life ins. Co. „. 
Merrill Lynch & Co., 32 F.3d 697, 699^700 (2d Cir. 1994), and may dismiss a claim only if "it- 
appears 'beyond doubt that the plaintiff can prove no set of facts in support of his claim which 
would entitle him to relief.'" Haines, 404 U.S. at 519-20 (quoting Conlcy v. Gibson, 355 U.S. 41, 
45-46 (1957)). On a Rule 12(b) (1) motion, however, because subject matter jurisdiction must 
be shown affirmatively, a court is not required to draw all reasonable inferences favorable to the 
party asserting jurisdiction. See Shipping Fin. W. Corp., 140 FJd at 131. Moreover, ff prop crl y 

-6- 



Cas@^3r^^&R!^ ^|Pa^e(D,|: 64 



controverted, the plaintiff s factual allegations concerning subject matter jurisdiction do not have 
to be accepted as true. Fislier v. F.B.I, 94 F. Supp. 2d 213, 215-216 (D. Conn. 2000) (citing 
Ccd/Jn^iruii Med. Cir. v. WaWhT, 11 F.3d 1573, 1583 (Fed. Cir. 1993)). Indeed, when 
considering a Rule 12 (b) (1) motion, a court is not restricted to the pleadings, but may consider 
affidavits and other materials to resolve the jurisdictional question. See., e.g., Antares Aircraft 
LP. v. Federal Republic of Nigeria, 948 F.Zd 90, 96 (2d Cir. 1991), vacated on other grounds by, 
5050 U.S. 1215 (1992); Kamenv. American Tel. & Tel Co., 791 F.2d 1006, 1011 (2d Cir. 1986); 
Exchange Nat'l Bank of Chicago v. Touch* Ross & Co., 544 F.2d 1126, 1130 (2d Cir. 1976). 

When a motion to dismiss is made pursuant to both Rule 12(b) (1) and Rule 12(b) (6), or 
when a motion for summary judgment made pursuant to Rule 56(c) accompanies a motion to 
dismiss made pursuant to Rule 12(b) (1), "the court should consider the Rule 12(b) (1) challenge 
first [because] if it must dismiss the complaint for lack of subject matter jurisdiction, the 
accompanying defenses and objections become moot and do not need to be determined." Rhulen 
Agency, Inc. v. Alabama Insurance Guaranty Assn., 896 F.2d 674, 678 (2d Cir. 1990) (quoting 5 C 
Wright and A. Miller, Federal Practice and Procedure, § 1350, p. 548 (1969)). 
S. Freedo m of Information Act and Privacy Act 

The Freedom of Information Act offers citizens access to records held by federal agencies. 
"The basic purpose of FOIA is to ensure an informed citizenry, vital to the functioning of a 
democratic society, needed to check against corruption and to hold the governors accountable to 
the governed." NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 242 (1978) (citing 1974 
Source Book 38). Among other things, the Act prescribes the types of documents and 
information that are subject to disclosure, requires agencies to state procedures for obtaining 
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documents and infonnation, and exempts certain materials from disclosure. See 5 U.S.C. § 552. 
If proper requests for documents are denied, FOIA also provides for civil actions to obtain 



appropriate relief including injunctions. Id. § 552(a) (4) (B). 

Before filing an action in federal court, however, a plaintiff must exhaust available 
administrative procedures. Initially, under 5 U.S.G § 552(a), a party seeking disclosure of 
material that is not already available to the public must request that information from the 
agency. Specifically, FOIA requires that an individual seeking personal records (1) reasonably 
describe the records sought, and (2) comply with any published rules regarding procedures or 
logistics. See Dale v. IRS, 238 F. Supp. 2d 99, 103 (D.D.G 2002); see also 5 U.S.C § 
552(a) (4)(B). If any requested information is denied, the denial must then he appealed to the 
head of the agency. Ruotolo v. Department of Justice, Tax Div. } 53 F3d 4, 8 (2d Cir. 1995); see also 
Ogkshy v. United States Dep't of Army, 920 R2d 57, 61-62 (D.G Cir. 1990); 5 US.G §§ 
552(a) (6)(A)(i), (ii). A failure to exhaust administrative remedies provided by the FOIA statute 
denies a federal district court subject matter jurisdiction over any claim regarding that request. 
E.g., Thomas v. Office of the United States Act 1 ?, 171 R£LD. 53, 55 (E.D.N, Y. 1997); Slomanv, 
United States Dep't of Justice, 832 F. Supp. 63, 66^67 (S.D.N. Y. 1993) (Mukasey, JO; accord Began 
v. Huff 00 Civ. 6753 (VM), 2002 WL 1359722, at *4 (S.D.N.Y. June 21, 2002); see 5 U.S.C § 
552 (a) (6) (A) (i) , (4) (B) . "Requiring litigants to exhaust their administrative remedies insures 
that there is no premature interruption of the administrative process and that the administrative 
agency involved has an opportunity to correct its own errors/* Sloman, 832 F. Supp, at 65-66 
(citing UcKan v. United States, 395 U.S. 185, 193-94 (1969); McUuglrlm u NASD, 733 F. Supp, 
694, 696 (S.D.N-Y. 1990)). 
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The Pri vacy Act provides individuals with a means of access to government records 
similar to that of the FOIA. 5 U.S.C. § 552a (2000) . Like the FOIA, the Privacy Act also 
requires that the records be from a government "agency." Id. " [J J n order to protect the privney 
of individuals identified in information systems maintained by federal agencies, it is necessary . . . 
to regulate the collection, maintenance, use, and dissemination of information by such agencies." 
Doe v. Chao, 540 U.S. 614, 618 (2004) (quoting Privacy Act of 1974, §§ 2(a) (5), 88 Stat 1896). 
While the FOIA permits "any person" to seek access to any "agency record," see 5 U.S.C. § 552, 
the Privacy Act permits only "an individual" to seek access to only his or her own record, and 
only if that record is maintained by that agency within a "system of records." See. 5 U.S.C. § 
552a(d) (1) • Thus, while FOIA allows broad access to the information that is covered by that 
Act, the Privacy Act requires government agencies to disclose information only pertaining to the 
individual who requests it. Id. 

Like the FOIA, the Privacy Act also requires a requester to exhaust his or her 
administrative remedies prior to commencing suit in federal court. Hogan, 2002 WL 1359722, at 
*4 (FOIA and Privacy Act) (citing Tota v. U.S., No. 99-CV-0445E (SC), 2000 WL 1160477, at 
*1 (W.D.N. Y. July 31, 2000)) (in turn citing Sbman, 832 F. Supp. at 66)). As a result, where a 
plaintiff fails to exhaust his or her administrative remedies regarding either a FOIA request or a 
Privacy Act request and files suit in federal court, the district court lacks subject matter 
jurisdiction over any such claims. Hogan, 2002 WL 1359722, at *4; Tow, 2000 WL 1160477, at 

n. 

C. The M oti ons to Dismiss 
1. FBI 
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The principle of res judicata bars the plaintiffs request for in camera review of documents 
that were not produced by the FBI for Judge Go's inspection in 1999, Res judicata prohibits a 
plaintiff from re-litigating the same or similar claims in a subsequent action if the first action 
operated as an adjudication upon the merits. Criaks v. American Airlines, Inc., 105 F.3d 93, 95 
(2d Cir. 1997) . " [A] valid final adjudication of a claim precludes a second action on that claim 
or any part of it," Baker v. General Motors Corp., 522 U.S. 222, 233 (1998); see also Rivet v, 
Regions Bank, 522 US. 470 t 476 (1998); Parklane Hosiery co. v. Shore, 439 U.S. 322, 326 (1979). 
The Supreme Court has stated that a prior judgment is generally res judicata not only as to the 
matters litigated and decided by a court, but also as to all relevant issues which could have been 
but were not raised and litigated in the suit. Ridxards v. Jefferson County, 517 U.S. 793, 796 
(1996) (citing Hewer v. Woodruff 327 U.S. 726, 735 (1946)). To prove the affirmative defense of 
res judicata, a party must show that: (1) the previous action involved an adjudication on the 
merits; (2) the previous action involved the plaintiffs or those in privity with them; and, (3) the 
claims asserted in the subsequent action were, or could have been, raised in the prior action. 
Monahan v. New York City Dept. of Corrections , 214 F.3d 275, 285 (2d Cii\ 2000); see also ]et } Inc. 
v. Sewage Aeration Sys., 223 F.3d 1360, 1363 (Fed. Or. 2000). 

The defendant FBI has satisfied its burden of establishing the three elements of the res 
judicata defense- First, there is identity of the parties, namely, Lane and the FBI. Second, there 
has been an earlier judgment on the merits of the claim (i.e. t judge Go's findings based on a 
review of the documents produced by the FBI and her conclusions about the documents that 
were not presented followed by judge Block's adoption of those findings after the plaintiff had an 
opportunity to object). Third, the plaintiffs claim in the instant action is based on the same set 
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of transactional facts as his claim in the first action, to wit, that the FBI should produce FOIA- 
requested documents relating to the plaintiff. Simply put, the plaintiffs claim against the FBI has 
alread7been adjudicated, and the plaintitt tailed to take the necessary action to contest ffiaT 
decision. The plaintiffs claim against the FBI in this action therefore should be dismissed. 
2. Tjie Remainmg Defendant s 

Likewise, the plaintiffs claims against the remaining defendants, the Office of the 
President of the United States, the DOJ, the NARA, the CIA, the U.S. Attny, and the Office of 
Professional Discipline should be dismissed because the plaintiff either fails to state a claim upon 
which relief may be granted , or fails to establish subject matter jurisdiction for his claims. 

As the absence of subject matter jurisdiction is the principal basis for dismissal as to the 
claims agaixist four out of the six remaining defendants/ a brief review of some analytical 
considerations that inform the court's decision is appropriate. In a FOIA or Privacy Act case, 
"[ojn a motion to dismiss for lack of subject matter jurisdiction, the party asserting jurisdiction 
bears the burden of alleging a proper basis for jurisdiction in his pleadings and must support those 
allegations with competent proof if a party opposing jurisdiction properly challenges those 
allegations/' Fisher v. FBI, 94 F. Supp. 2d 213, 216 (D. Conn. 2000) (quoting Linardos v. 
Fortuna, 157 R3d 945, 947 (2d Cir. 1998) (internal quotations omitted)). Here, although the 
plaintiff makes a conclusory allegation that he made FOIA requests to the above agencies on 
November 11, 1999, Lane If Complaint 1f 21, he does not allege that proper request procedures 

4 ■ As set forth below, the claims against the DOJ, the NARA, the CIA, and the U.S. Army shold be 
dismissed for lack of subject matter jurisdiction. The claims against the two other remaining defendants, 
the Office of the President and the Office of Professional Discipline, should be disnaissed for failure to state 
a claim for relief. 
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were followed, .see Dale, 238 F. Supp. 2d at .103 (requiring that an individual seeking pcrsonnl 
records reasonably describe the records sought and comply with any published rules regarding 
procedures or fogSHcsJT and indeed provides no information whatsoever about how o|r where the 
requests were made. Thus, the plaintiffs assertion that he made valid FOIA request^ is but a 
conclusory statement that is insufficient to defeat a motion to dismiss. See Zapp/a, 215 F.3d at 
253; First: Nationwide Bank, 27 F.3d at 772. \ 

Moreover, the court need not accept the plaintiffs allegation as true because It has been 
controverted by evidence submitted by the defendant. See. e.g., Cedars-Sinai Med. Ctrl, 11 F.3d at 
1583; Fisher v. F.B1, 94 F. Supp. 2d at 215-216. Here, as more fully described belowj the 
affidavits of representatives of four out of the six remaining defendants "properly challenge" the 

plaintiffs asserted basis for subject matter jurisdiction by showing thai: he either failed to make 

i 

proper requests or otherwise failed to exhaust his administrative remedies, and the pliin tiff has 
offered no proof to contest the affidavits. Thus, the plaintiff fails to affirmatively establish subject 
matter jurisdiction as to his claims against those agencies. i 

i. oqj ; I 

As to the DOJ, the plaintiffs claim should be dismissed because his request to the 

i 

DOJ did not meet appropriate agency requirements and he did not exhaust his administrative 
remedies to appeal the denial of the request. The defendants have submitted an affidavit from 

i 

an attorney in the DOJ's Office of Enforcement Operations in charge of FOIA requests, who 

! 

certifies that the plaintiffs FOIA and Privacy Act forms do not reflect that he has evejr been 
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prosecuted or even arrested for federal criminal activity. 5 Declaration of Joseph S. Beck ("Reck 
Deck 1 ') 1f 14- Such specificity is required in order for the DOJ to find a record per taming to a 
federal criminal offense. Id. The plaintiff never appealed the denial of his records request. Id. 
Because the plaintiff s request was insufficient and because he failed to exhaust his aciministrative 

! 

remedies, the plaintiffs claim against the DOJ should fail. 1 

a nara ; 

The plaintiffs claim against the NARA fails because the plaintiff failed to submit a FOIA 

I 

request. Although the plaintiff states that he made FOIA requests to the NARA on November 
1 1, 1999, Ume 11 Complaint 11 21, the defendants have submitted an affidavit from a IPOIA 
record keeper at the NARA affirming that the NARA has received no FOIA request from the 
plaintiff or his counsel as of August 15, 2003. See Affidavit of Steven D. Tilley ("Tilliy Aff.") 11 
5. A letter submitted by the plaintiff from an archivist at the NARA merely confirms that the 
plaintiff submitted a request for more information on proper FOIA procedures on July 19, 2001 , 
which was assigned a tracking number NGC01495. Letter of August 1, 2001 from N ARA 
("NARA Letter"), annexed to Declaration of Margaret Shoenborn ("Shoenborn Dec! 4 ) as Def. 
Exh> C; NARA Letter aho annexed to Reply Affirmation of Peter J. Mollo ("Motto Reply Aff. w ) as 
Ex. C The plaintiff provides no evidence to confirm that he ever made an actual FCjlA or 



5 Although the plaintiff provides the court with a copy of his FOIA request to the DOJ, which 

states that he was "arrest[ed for] drug trafficking (cocaine) " in Brooklyn, New York in approximately 
1991, see Reply Affirmation of Peter Mollo ("Mollo Reply Aff."), Ex. A, the plaintiff did not indicate on 
the request that this offense was a federal one for which the DOJ would have a record, (As a;federal 
agency, die DOJ does not keep records of state crimes; radier, it keeps records of federal crimes,) See Beck 
Decl. Likewise, the document provided by the plaintiff verifying that he was sentenced by the Suffolk 
County Supreme Court to a term of six months in Suffolk County jail for attempted grand larceny, sec 
Mollo Reply Aft. Ex. B, is entirely a state matter and therefore of no relevance to a federal criminal records 
request from the DOJ. ; 
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Privacy Act request to the NARA. Because the plaintiff does not show that he even took the 
first step in the administrative process,, the plaintiff fails to affirmatively establish that the court 
has subject matter jurisdiction over this claim, 
ifi. CIA 

As to the CIA, the plaintiffs claim should be dismissed because he did not properly make 
a FOIA or Privacy Act request to the CIA and did not exhaust his administrative remedies. The 

si 

defendants have submitted an affidavit from the Information and Privacy Coordinator for the 
CIA, who affirms that she received a deficient Privacy Act request on July 13, 1999 from the 
plaintiff which could not be processed because it was missing the plaintiffs place of birth. 
Declaration of Kathryn L Dyer 1111 4, 6, According to Dyer, when the plaintiff failed to respond 
to the agency's request that he provide this information, they closed his file. Id 11 7. As to the 
plaintiffs FOIA request concerning Karen F. Kearn, or Karen F, Kearns, the agency conducted a 
search and found no responsive records pertaining to Ms. Keams, id If 14; CIA Letter to Plaintiff 
of Sept. 28, 1999, and the plaintiff failed to appeal this finding to higher authorities. Id 1f 15. 
Because the evidence outside the pleadings indicates that the plaintiff failed to exhaust his 
administrative remedies, the plaintiffs complaint against the defendant CIA should be dismissed 
for lack of subject matter jurisdiction. 

iv. US. Army 

As to the U.S. Arniy, the plaintiffs claim should be dismissed because the plaintiff made a 
deficient FOIA and Privacy Act request and never followed through in the administrative 
process. The defendants have submitted an affidavit from Lieutenant Colonel Gregory B, Coe, 
the individual in charge of FOIA and Privacy Act records for the U.S. Army, who affirms that he 
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received a request from the plaintiff for records pertaining to him and Karen Kearns d»n July 1.3, 

1999. Declaration of Lieutenant Colonel Gregory B. Coe If 5. By letter incorrectly -dated 

February V9rV999rthe Army responded to the plaint m\s July U, 1999 letter, directing the 

plaintiff to produce information establishing his and Ms. Reams' affiliation with the Army. Id. 

According to Ll Col Cole, the plaintiff never provided such information. Id. H 6. Although the 

plaintiffs counsel contends that he never received the Army's responsive letter, that Assertion 

alone does not suffice to provide subject matter jurisdiction because the plaintiff has Act 

established that he met the prerequisites for a proper request for information under 3t CF.R. § 

i 

505.2. The plaintiffs failure to do so prevents this court from exercising subject matter 
jurisdiction over his claim, 6 

v. Office o f th e President 
The Office of the President of the United States is not an agency subject to requests 
under the FOLA Kissinger v. Reporters Committee for Freedom of the Press, 445 US, 136, 156, 100 
S. Ct. 960, 971 (1980). 'The Conference Report for the 1974 FOIA Amendments indicates that 
'the President's immed iate personal staff or units in the Executive Office whose sole function is to 
advise and assist the President' are not included within the term 'agency* under the F0IA." Id. 
(citing H.R. Conf. Rep, No. 93^ 1380, p, 15 (1974), reprinted in Sourcebook II, p. 232). Thus, 
the plaintiffs claim against the Office of the President should be dismiSvSed for failure to state a 
claim upon which relief may be granted, 

vL Office of Professional Discipline 

6 Plaintiffs counsel also asserts that "(subsequent requests made directly by the Plaintiff [to rhc 

Army] were not answered." Mollo Reply Aff If 2, This assertion is unsupported by any documentation 
and is insufficient in any event because counsel has no personal knowledge of the facts asserted. 
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The plaintiffs claim against the Office of Professional Discipline fails because this office 
does not exist as a federal agency and, thus, the plaintiff fails to st ate a claim upon which relief 
may he granted To the extent that the plaintiff meant to bring this claim against the Office of 
Professional Responsibility, which is a division of the DOJ, the plaintiff s claim against a 
subsidiary office of the DOJ should fail for the same reasons as the plaintiff s claim against the 
DOJ, viz*, the court lacks subject matter jurisdiction over the claim because the evidence outside 
the pleadings indicates that the plaintiff failed to make proper FOIA requests to the DOJ. 
Likewise, although the Army apparently accepted service of the summons and complaint on 
behalf of the Office of Professional Discipline, it has no such office. Thus, the plaintiff s claim 
against the Office of Professional Discipline should be dismissed. 

Because the plaintiff has either failed to state a claim upon which relief can be granted or 
failed to affirmatively establish that the court has subject matter jurisdiction over his FOIA and 
Privacy Act claims against the defendants the DOJ, the NARA, the CIA, the U.S. Army, the 
Office of the President, and the Office of Professional Discipline or Responsibility, his claims 
should be dismissed. 

D* The Motioa for Summary Judgment 

Even if it were not proper to dismiss the plaintiffs claims against the DO], the CIA, the 
U.S. Army, and the NARA under Rule 12(b) the plaintiffs claims against those agencies are 
appropriately resolved on summary judgment because, on the basis of the undisputed facts, no 
properly requested documents have been withheld by any of them. 

A motion for summary judgment will be granted when there is zio material issue of fact to 
be decided and the undisputed facts warrant judgment for the moving party as a matter of law. 
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See Fed. R. Civ. P. 56(c); Eastman Kodak Co. v. Image Technical Services, Inc., 504 U.S. 451, 456 
(1992); Celotex Corp. v, Catrett, 477 U.S. 317, 322-23 (1986); Institute for Shipboard Educ. v. 

verdict for the non-movant, then a material issue of fact remains in contention and the motion 
must be denied, Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). The materiality of 
the facts is determined by the substantive law governing the claims. Id. 

The burden of proving that no material issue of fact remains in dispute resti on the 
movant, Celotex, 477 U.S. at 322. Once a motion has been made, however, the non-moving 
party must set forth specific factual allegations to avoid summary judgment. Kurisoo v. Providence 
and Worcester R.R. Co., 68 R3d 591, 594 (2d Cir.1995); Fahle v. Brashw, 913 F. Supp, 145, 149 
(E.D.N.Y. 1996),offU 111 R3d 123 (2dCir. 1997) (citations omitted) . Conclusory, ipse dixit 
assertions will not defeat a summary judgment motion. Western World Ins, Co. v. Stack Oil, Inc., 
922 F.2d 1 18, 121 (2d Cir. 1990). Although the non-moving party need not produce evidence in 
a form that would be admissible at trial in order to avoid summary judgment, Rule 56(c) and (e) 
provide that the non-moving party cannot rest on the pleadings but must set forth specific facts 
in the affidavits, depositions, answers to interrogatories, or admissions on file showiing there is a 
genuine issue for trial. Celotex, 477 U,S. at 324; United States v. Rem, 38 F3d 634, 643 (2d Cir. 
1994). Any ambiguities and all inferences must be drawn in favor of the non-movant. Cigna. 
Worldwide, 22 R3d at 418; Twin Labs., Inc. v. Weider Health & Fitness, 900 F.2d_566 f 568 (2d Cir. 
1990). 

In support of their motion for summary judgment under the FOIA and the Privacy Act, 
defendant agencies may submit affidavits from records administrators certifying that they have 
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conducted searches for requested documents; however, those affidavits must be reasonably 
derailed and must not be conclusory. Hogan, 2002 WL 1359722, at *4 (citing Carney v. Deju of 
Justice, 19 R3d 807, 812 (2d Cir. 1994)). Affidavits submitted by defendant agencies are 
accorded a presumption of good faith, id. at *4 (citing Safecard Sens., Inc. oa SEC, 926 R2d 1 3 97, 
1200 (DO, Cir. 1991)), and, if adequate on their face, will serve to support a motion for 
summary judgment unless a plaintiff requester provides evidence of bad faith. Id. 

To survive summary judgment on claim alleging a violation of the FOIA, a plaintiff must 
provide evidence that an agency has (1) "improperly" (2) "withheld" (3) "agency records/' 
Kissinger v. Reporters Comm. for Freedom of Press, 445 U.S. at 150. Two requirements must be 
satisfied for requested documents to qualify as "agency records," and thus be subject to a request 
under FOIA; (1) an agency must either "create or obtain" the requested materials, and (2) the 
agency must be in control of the document at the time the FOIA request is made. Grand Cent. 
Fship, Inc. v. Cuomo, 166 F3d 473, 479 (2d Cir. 1999) (citing United States Department of Justice 
v. Tax Analysts, 492 U.S. 136, 144-45 (1989); Reporters Comm. for Freedom of Press, 445 U.S. at 
137-38 (in order for an agency to produce a particular document that is sought by a FOIA 
requester, it must have possession or control of that document)). The fact that an agency has 
tailed to produce a particular document in the course of its search does not render the search 
inadequate.- Grand Cent P'ship, Inc., 166 F.3d at 489; see also kurrakk v. Comptroller of the 
Currency, 315 F3d3ll, 315 (DO. Cir, 2003); Nation Magazine v. United States Customs Serv n 71 
P3d 885, 892 (DO. Cir. 1995); Maynard v. C/A, 986 F.2d 547, 564 (1st Cir. 1993). An agency's 
search need not be perfect, but rather need only be; reasonable. Grand Cent. P'ship, Inc., 166 F3d 
at 489; see also Steinberg v. United States DO], 23 F.3d 548, 551 (DO. Cir. 1994)- Speculation 

48- 
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that not yet uncovered documents may exist does not undermine the finding that the agency 
conducted a reasonable search for them. Sheridan v. Dep't of the Navy, 2001 WL 4981 1 7 (citing 
Safecard Sews., Inc., 926 F.2d at 1201), 

To survive summary judgment on claim alleging a violation of the Privacy Act, a plaintiff 
must provide evidence that (1) that a request for records was made; (2) that the request was 
denied; and (3) that such denial or failure to act was improper under the Privacy Act. 5 U.S.C 
§§ 552a(d)(l), (g)(1)(B), (g)(3)(A). Under both the FOIA and the Privacy Act, if a person does 
not make a valid request, the agency cannot be said to have "withheld" documents. See Thomas 
v. Office of the US, Atty for the Eastern Disc, of New York, 928 F. Supp. at 248, n. 5 (citing 
Reporters Coram, for Freedom of Press, 445 U.S. at 150). To "withhold" documents is to refuse to 
give documents within the agency's control to the requestor or to deny a valid request. See U.S. 
Dep't of Justice v. Tax Analysts, 492 U.S. 136, 149^50. Where documents do not exist, there can 
be no "withholding." See 5 U.S.C. 552(a) (3) (requests can be made only for "identifiable 
records"); see also Nolen v. Rumsfeld, 535 F.2d 890, 891 (5th Cir, 1976) ("The Act compels only 
disclosure of existing records."), cert, denied, 429 U.S. 1 104, reh'g denied, 431 U.S. 909 (1977); 
Exxon Corp. v . F.T.G, 384 F. Supp. 755, 760 (D.D.Q 1974), remanded hy f 527 R2d !386 (DC. 
Cir. 1976) (table). 

Here, summary judgment should be granted in favor of the DOJ because the defendants 
provide a detailed and noh : conclusory affidavit that indicates there is no genuine factual dispute 
as to the DO], DOJ records analyst Joseph S. Beck affirms that he conducted a search and found 
no records .per raining to the plaintiff except for the plaintiff s FOIA request and the DOJ's 
response. Beck Decl. If 13. Beck certifies that the absence of any DOJ records relating to the 
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plaintiff is not suip rising because his request form does not indicate that he was ever arrested or 
even prosecuted for federal criminal activity. Id. 11 14. Although the plaintiff submits his FOIA 
request Lo the DOJ in an attempt to contradict Beck's statement, the text of the plaintiffs 
request supports Beck's assertion that the plaintiff was never prosecuted for a federal crime. 
Mollo Reply Aff. The plaintiff merely indicates that he was arrested in Brooklyn, New York for 
drug trafficking/cocaine, but does not indicate whether he was ever prosecuted, for this came or 
whether it was even handled by federal authorities, Id. Thus, the plaintiff fails to establish a 
genuine issue of fact that any DOJ documents concerning federal crimes exist. Likewise, 
alt hough the plaintiff submits his sentencing record from Suffolk County Supreme Court for 
pleading guilty to grand larceny, Mollo Reply Aff, the plaintiff s state-court conviction and 
sentence does not establish a genuine issue of fact that any DOJ documents concerning federal 
crimes exist. Thus, summary judgment is appropriate as to the DOJ. 

Likewise, summary judgment should be granted in favor of the CIA because it submits 
uncontested evidence that the documents in question do not exist, In response to the instant 
action, CIA record keeper Katherine L Dyer conducted a search on June 23, 2003 and again on 
July 1, 2003 and found no CIA records pertaining to the plaintiff or Karen Kearn or Karen 
Kearns. Dyer Deck The plaintiff submits nothing in response to create a genuine factual issue 
that these records exist (such as proof of the plaintiffs employment as a diplomat or the like). 
Thus, summary judgment is appropriate as to the CIA, 

In addition, summary judgment should be granted in favor of the LLS> Army because it 
provides uncontested evidence that the documents in question do not exist. U.S. Army FOIA 
and Privacy Act records analyst Lt. CoL Coe certifies that he conducted a search of Army 
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records and found no records pertaining to the plaintiff, Coe DecL If 7. The plaintiff provides no 
evidence to the contrary and provides no proof that he was ever affiliated with the Army in any 
way. Thus, summary judgment is appropriate as to the U.S. Army. 

Finally, summary judgment should be granted as to the NARA because the plaintiff never 
made a records request to the NARA and, thus, fails to present a genuine factual issue for a jury 
that any documents have been improperly withheld. The plaintiff's argument that he submitted 
a records request to the NARA in July 2001 that went unanswered is not supported by the 
evidence in the record. See Mollo Reply Aff. Although the plaintiff offers a letter front the 
NARA written August 2001 that purports to confirm receipt of the plaintiff s records request to 
the NARA in July 2001 that was assigned a tracking number, a closer look at the NARA's letter 
reveals that it merely confirms receipt of plaintiffs counsel's request for information as to how to 
file a proper request with the NARA. NARA Letter, Shoenborn Deck, Def Exh. C; Mollo Reply 
Aff Plaintiffs counsel's request for the proper procedures, rather than an actual records request, 
was assigned the tracking number. NARA Letter. In fact, a declaration by an N ARA record 
keeper affirms that, as of 2003, the plaintiff never submitted a records request to the NARA. 
Tilley Aff If 5. Thus, summary judgment is appropriate as to the NARA, 

in sum, the plaintiff provides no evidence from which a reasonable juror could find that 
any documents were improperly withheld by or even exist with the DOJ, the CIA, the U.S. 
Army, or the NARA. Therefore, summary judgment should be granted in favor of these 
defendants. 

CONCLUSION 
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For the foregoing reasons, the defendants' .notion to dismiss die plaintiffs complaint 
should be GRANTED as to all of the defendants. Specifically, as to the FBI, the Office of the 
President, and the Office of Professional Discipline, the defendants' motion to dismiss should be 
GRANTED under Rule 12(b)(6) for failure to state a claim for relief. As to the DOJ, the 
NARA, the CIA, and the U.S. Army the defendants' motion to dismiss should be GRANTED 
under Rule 12(b) (1) for lack of subject mat ter jurisdiction, or in the alternative, if a claim against 
any of those agencies is not dismissed for want of subject matter jurisdiction, the defendants' 
morion for summary judgment on the claim should be GRANTED under Rule 56 (c) . 



Any objections to the Report and Recommendation above must be filed with the Clerk of 
the Court with a copy to the undersigned within 10 days of receipt of this report. Failure to file 
objections within the specified time waives the right to appeal any judgment or order entered by 
the District Court in reliance on this Report and Recommendation. 28 U.S.C. § 636(b) (1); Fed. 
R Lav. P. 72(b); IVE AFL'CIO Pension Fund v. Herrmann, 9 F.3d 1049, 1054 (2d Cir. 1993); 
Frank v. Johnson, 968 F.2d 298 (2d Cir.), cert, denied, 113 S. Ct. 825 (1992); Small v. Secretary of 
Heakh and Human Serv. , 892 F.2d 15,16 (2d Cir. 1989) (per curiam) . 



VIKTOR V. POHORELSKY 
United States Magistrate Judge 



Dated: Brooklyn, New York 

April 7, 2006 
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, U*S; Department of Justice 

; & t- -ten i • X v * , r i o e< i> ■ c 1 1 ^ 



.^..■^■^ &h.&% -'V:a^r ei x 



In Reply, Picas© Refer to 

FUeNo. igo-NYr24G317 



■ xni® WaserFedebaa; Maza ^tvs.rc,^ 
New York, New York 10278 

..sit an frfT'-i'c* fo- ci^ ^h*.si.* 



Peter J. Hollo, Esq, 

2 66 Smith Street ' &trih&T'\*.iy. , 

Brooklyn, NY 11231 '* 

■ iRe:^:M^fctwilliaiarjjarie c^\rrjff 
F0I?A Request 

Dear Mr, Mollo: i:aiei Juvlkior. :. . ; .ijk.s ; - J 

Reference is made to your letter to this office dated 
August 15, 1995. . 

Your client's (Mark William Lane) Freedom of 
Information/Privacy Acts (FOIPA) file, 190-NY-240317 , has been 
processed. Enclosed are 49 pages of copied material . Excisions 
have been made on this material and 12 pages/have been withheld 
in their entirety in order, to protect information which is exempt 
from disclosure pursuant to the following subsections- of Title 5, 
United states Code, Section 552 and 5 52 A: 

(b)(7) records or information ; compiled for law . 
enforcement purposes, but only to the extent that the production 
of such law enforcement records or information ; 

(C) could reasonably be expected to constitute an 
unwarranted invasion of personal privacy; 

(j) (2) material reporting. investigative efforts 
pertaining to the enforcement of criminal law including efforts M 
to prevent, control, or reduce crime or apprehend criminals, 
except records of arrest. ;: . ' 

You may submit an appeal from this denial by writing to 
the Co-Director, Office of Information and Privacy, Room 7238 
Main, United States Department of Justice, Washington, D.C. 
20530, within thirty days from receipt of this letter. The 
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envelope and the letter should h&^kri^^ked^Fi^om of 
Information Appeal" or "Information Appeal" . Please cite the 
n|me,of the office to which your ' d^^mm^mm^M^, directed. 

* In addition, please note; that your client lias been 

advised by this office that this" mater ia&haS ' B^en forwarded to 

yOU * "_. ' _ , . N" 'iJ*V» , WajfWt- ¥oa:-.K ^ 

i ' ^Finally , your client has ^a^vifed^at with this 
Freedom of Information/Privacy Acts ( FOIPA) release , it will not 
be necessary for him to visit an FBI office to view these 
documents, as he requested in a letter received by this office 
August 21, 1995. ' 

Sincerely, 

JAMES K . KALLSTROM ; 
4 Assistant '^iji^ecfeor..,, in Charge 

JAMES J. ROTH 

Ghief piyisioji Gourisel 



■r 



< -U-^..Th..^ amy - h:-v wr it ing to ' 
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AG 1^-10 >l»v 1/30) Sumrfl 



on t in * Civil Action ^JCjJ CffifiJ^ ^ f 



"pt^'trtirt Court 

DISTRICT: OF 



7 



9\ T € Ur*A 



SUMMONS IN A CIVIL ACTION 



CASE NUMBER: 



to 




U 



TO: 



1 



^ to ^7 j 



thl3 Court and serve upon 



YOU ARE HEREBY SUMMONED and required to file with the' Clerk of 

PLAINTIFF'S ATTORNEY fn,™ .„<, add™*, 

•?Uv- J./I<A 

an answer to the complaint which Is herewith served upon you within . 6 riaue „ 

this summons upon you, exclusive of tha riav nf i*^.' T >?T -—-t* 2 -^ * da y s af *er serv ce of 

against you for the relief' demanded in Z comp.aint * ° d0 S °' jUd9menf by defau,t m *» 



ROBERT C,. HEINEMANN 



CLERK 




DATE 



j UNITED STATES DISTRICT COURT 
j EASTERN DISTRICT OF NEW YORK 



MARK WILLIAM LAKE, I ndex No u 



SUHMONS 



Plaintiff 
~ against - 

' THE DEPARTMENT OF JUS<^|Jjd ftfl ft /t ': Q ''^ 



[THE FEDERAL BUREAU OF%j 
I INVESTIGATION 




— -v* 



Defendant , 



GO, WU 



! j To the above named defendants; 

:| You are hereby summoned and required to submit to 

| defendant's attorney your answering papers on this motion, 
j Defendant shall serve an Answer or otherwise plead to any 
j Complaint made under SS2 (a)(4)(B) within fetky (/o) days 
| after service upon the defendant of the pleading on who such 
I Complaint is made unless the Court otherwise directs for good 
cause shown under SS2 (a) (4 ) (c) . In case of your failure to 
submit answering papers, a default judgement will be taker, 
against you by default for the relief demanded in. the notice 
of motion. 

The basis of venue designated is the place of business of 
the defendant. 



Dated; March 26, 1996 




Peter J. Mollo, Esq. 
Attorney for Plaintiff 
266 Smith Street 
Brooklyn, New York 13 231 
(718) 858-3401 



i 
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I UNITED STATES DISTRICT COURT 
1/ f^STHKN_ DISTRICT OF NEW YORK 

MARK WILLIAM LANE, „~— 



-T-n4e-x--NQ- 



Plaintiff 
~ against g*^ 



THE FEDERAL BUREAU OF 
INVESTIGATION, 



Defendant. 
. x 




i- This court has jurisdiction of the aot . Qn ^ ^ 
Freedom of motion and Privacy Act , sec . (a) (4) _ 5 usca 

cr rr ,v 



Sec. 552 



2- Jurisdiction is proper under 552 seci '4, (4)i(B) 
beeause Plai„ tiff , Mark wnilaB Lane< M . nta . ns g : te ,. dence ^ 
staten Island, Mew York. 

3- venue is proper under FRCP beoause Plalntiff u 
located in Eastern District. 



4 



Plaintiff is a private r.n-i„~ -, , . 

private citizen living in Staten 

Island, New York. 

5 - PLAINTIFF believes anrl 9 n 

es and a Heges, that Defendant 

FEDERAL BUREAU OF INVESTIGATION, (hereinafter "DEFENDANT 1 ") il 
J. subdivision of tne United -States Department of Just ice, and 
maintains an offing « ^ 

office at 26 Federal Plana, " New York, New York 

10278. 

6. PLAINTIFF is, and af S li f 

, ana, at all times relevant to the 

otters al^ed in thls colnplalnt _ ^ ^ ^ 

«PV of au d oc Uffie „ta Ma by the DEFENDANT regarding 
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PLAINTIFF. 

7. Beginning approximately in December of .1.99 3, 
PLAINTIFF began requesting copies of all information regarding 
himself from DEFENDANT under the provisions of the Freedom of 
Information and Privacy Act. PLAINTIFF'S requests in this area 
were met with silence or denials that the information existed. 
On two separate occasions, PLAINTIFF received letters from 
DEFENDANT denying the existence of any documents pertaining to 
him (see Exhibit A) . 

a. in November of 1994, PLAINTIFF retained Peter J. 

i. _ — . 

Mollo, Esq. (hereafter "PLAINTIFF'S ATTORNEY), in an attempt 
to expedite the release of the aforementioned documents. 
PLAINTIFF'S ATTORNEY also had difficulty obtaining these 
records . 

9. DEFENDANTS requested more information about 
PLAINTIFF. Finally, DEFENDANT admitted that files exist about 
PLAINTIFF, However, it said that there would be a delay in 
forwarding these documents (See Exhibit B) . 

1GK 5 USCA Sec, 552 (a) (6) (A) ( i-ii)- states: 

"(6) (A) Each agency, upon any request for records made 
under paragraph (l), (2), or (3) of this subsection, : shal] — 
(i) determine within ten days, (excepting Saturdays, 
Sundays and legal public holidays) after the receipt of any 
such request whether to comply with such request and shall 
immediately notify the person making such request of such 
determination and the reasons therefor, and of the right of 
such person to appeal to the head of the agency any adverse 
determination; and 

(i.i) make a determination with respect to any appea] 
within twenty days (excepting Saturdays, Sundays and legal 
holidays) after the receipt of such appeal. If on appeal the 
denial of the request for records is in whole or in part 
upheld, the agency shall notify the person making such request 
of the provisions for judicial review of that determination 
under paragraph (4) of this subsection." 
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The actions of DEFENDANT are in contravention of the 
above statutes because the defendant failed to show "unusual 
circumstances" which would allow it to exceed the limits 
prescribed by the above cited statutes and defendant exceeded 
those limits. 

11. DEFENDANT finally forwarded the documents to 
PLAINTIFF'S ATTORNEY'S OFFICE on or about August 22, 1995. 
These documents total forty-nine (49) pages of records about 
PLAINTIFF. Large portions of these documents were redacted and 
twelve (12) pages were withheld entirely. The reasons stated 
were as follows? 



St 

» 4 a 



in order to protect information which is exempt from 
disclosure pursuant to the following subsections of Title 5 
United States Code, Section 552 and Section 552a: 

(b) (7) records or information compiled for law 
enforcement records or information; 

(C) could reasonably be expected to constitute an 
unwarranted invasion of personal privacy; 

r>*rtJVi™ «- r It tSria i porting investigative efforts 
pertaining to the enforcement of criminal law including 
efforts to prevent, control, or reduce crime or apprehend 
criminals, except records of arrest." PP 

(See Exhibit c: Defendant's letter dated August 
31, 1994) 

12. PLAINTIFF and PLAINTIFF'S ATTORNEY have no way of 
ascertaining if the documents are protected under Title 5, 
United States Code, Sections 552 and 552a. DEFENDANT has the 
burden of proving that the documents are protected. DEFENDANTS 
explanation is not proof^ DEFENDANT merely recites the 
statutes such, DEFENDANT has failed to carry its burden and 
DEFENDANT must either disclose or violate the Freedom of 
information Act. The PLAINTIFF demands that the DEFENDANT 
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prove this j>oint. ^ 

13. in such a case [Where the agency records are^ 
^properly withh eld, from Complainant] the Co urt shall 
ae.erm.ine the matter de novo and may examine the contents of 

such agency records in camera to determine whether such 

records or any part thereof shall be withheld under any of the / 
exemptions set forth in subsection (b) of this section and the 
burden is on the agency to sustain its action. As stated in 5 
USCA sec 552a (g) (3) (A) : 

(g> (1) (B) o7 section "tt" ^ f° ViSi ° nS ° f Section 

withheld under aSv&f^ i? «. ■ a " Y P° rtion thereof may be 
(k) of th?s section and th? H Set f ° rth ln ^section 
sustain its action "' burden as on the agency to 

14. DEFENDANT should__not have the discretion to 
unilaterally withhold the reguested documents. Not permitting 
PLAINTIFF or PONTIFF'S ATTORNEY" to review the withheld 
documents and the excised portions of the documents impedes 
PLAINTIFF ' s right to a fair determination of the issues. As 
set forth in 5 USCA Section 552(a) (4) (B) : 

the .dSrW^ ^trict court of the United States in 

principal place of business °°o? k^* 3 ' or has h ^ 

are situated, or in th ? Di?teir?nJ p"? 1 '?. the agency rec ords 
to enjoin the agency fron ^itthni^ 1UB * la ' haS jurisdiction 
order the production of 2, ^thholdxng agency records and to 

fro* the P coS?ainan°t' * 7n Tuch* withheld 
determine the matter de novo and t^L <f the conrt sha11 

such, agency records in cl f I™ the conte »ts of 
records or any part thereof sha in d J^ r ? lne whe ther such 
exemptions set forth in subset, ^^held under any of the 
*«. burden is on the' £^£^J£>. £ ToilolT^' «* 

15. in the alternative, if DEFENDANT can shew that an 
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innocent party 's right to privacy would be compromised , 
PLAINTIFF is entitled to a sealed in camera examination of the 
documents that the agency is seeking to withhold. 

16. The natural , probable and foreseeable result of the 
DEFENDANT'S wrongful conduct has been and will continue to 
deprive PLAINTIFF of peace _of mind and mental well-being. It 
will add to his severe mental anguish and interfere with his 
career and personal life. 

CLAI M FOR RELIEF FROM WRONGFUL WITHHOLDING Off 

INFORMATION 

17* PLAINTIFF realleges each .and every allegation set 
forth in Paragraph 1 through 13 , inclusive and incorporate 
them herein by this reference, 

18, By its actions, DEFENDANT infringed and will 
infringe on PLAINTIFF'S right to Freedom of Information. 

19. PLAINTIFF is entitled to recover from DEFENDANT the 
withheld documents and the redacted portions of the documents 
he has already received, because DEFENDANT failed to comply 
with the procedure in 5 USCA Sec 552 for disclosing 
information: 

"(d) Access to records - Each agency that maintains a 
system of records shall - (i) upon request by any 
individual , permit him, and upon his request, a person of 
his own choosing to accompany him, to review the record 
and have a copy made of all or any portions thereof in a 
form comprehensible to him, except that the agency may 
cause the individual to furnish a written start- . 11 
5 USCA Sec 552a 

Here, Plaintiff is an individual who has requested access to 

his records and information contained in the Federal Bureau of 

Investigation's system* As such, he has a right to review the 
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record. 



_ PR AYER FOR RELIEF 

WHEREFORE t PLAINTIFF prays for judgement against the DEFENDANT 
as follows; 

1. That this court order the DEFENDANT to forward 
* copies of all documents requested by PLAINTIFF and PLAINTIFF 's 

attorney to the PLAINTIFF and PLAINTIFF'S ATTORNEY. These 
include previously withheld and edited documents requested by 
PLAINTIFF <v 

2. That, in the alternative, PLAINTIFF and PLAINTIFF'S 
ATTORNEY be allowed a sealed in camera examination of all 
documents the agency is seeking to withhold from him, 

3- That the Court grant such other, further and 
different relief as the Court deems proper under the 
circumstances as set forth in 5 USCA Section 552 Section (a) 
(4) (E) and 5 USCA Section 552 Section g(3) (A) ♦ Those sections 
state: 

"The Court may assess against the United States 
reasonable attorney's fees and other litigation costs 
reasonably incurred in any case under this section in which 
the complainant has substantially prevailed.* 1 




MARK WILLIAM LANE 



Dated: Brooklyn, New York 
January 17, 1996 

k^L . 

PETER J, HOLLO, ESQ. 
Attorney for Plaintiff 
266 Smith Street 
Brooklyn, New York 11231 
(718) 858-3401 
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HR MARK WILLIAM LANE 
682 FOREST AVENUE 

S T A Tg N I UMm^tj^ -1-Q3-L-Q — — j-j- 



Kaqusest He. 386266 
.Self 



Dear Requester: 



A search of the a ut©Sa£ad'. indices i to the central 
records system files maintained -at FBI Heaidguartare located no 
records responsive to your • FOX-PA" request. The automated indices 
is an index, to all records created since January 1, 1958, in 
security, applicant, and adminiistr'ativ& 'matters , as well as to 
all records created since Jamufi^ i, X973, in criminal matterfe. 

If you have reason to believe that records responsive 
to your request were created prior to tha above dates, please 
resubmit' your request ancf^provi<3« any, infoirmation which would be 
helpful to us in conducting'... an a^ditional^ar-ch. This completes 
the processing of your request at : this tika-ij 

Although no. record r0^pn T $ivfe.;:t;p $our request was 
located, we 'are required to inf 'you ' ttiat':you are entitled to 
file an administrative appeal it t you ®o desire. Appeals should 
be directed in writing to th©- ^^%©ct©»ii' '.Office of Information 
and Privacy, fcoom 7238 Main, ' UtfTO of Justice, 

Washington, D,c, 201520, witntTr : 'tli^ : rty days' from receipt; or. this 
letter. The envelope and fefo© 1^4&$r shoul'd tas^ clearly itorked 
"Fre'edom of Information Appeal* 5 =;pr; oxn&afeiop Appeal/ 11 Pleaset 
cite the Freedom of Informat ion -Privacy Acts. (FOIPA) request 
number assigned to your request ;@o ; - that it .may be . easily 
identified, " . ■; v;-,: '■•../-" 



^v-x 



Siri^esr^ly^ yours # 




$«h$mln o*Bri«n,- Chief 
W&M$om of ■ 3Ehf orwation- 

#irivaoy Acte Section 
in^eraat iorr . 'Resources Di vi b ion 



■ ... 
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Peter J, Mollo, Esq, 
266 Smith Street 
Brooklyn, NY 11231 



Dear Mr. Hollo: 



Ret MaflTWUliaio Lane 
FOIPA Request 



, mTml In response to your Fr^dgm of Information/Privacy Acts 
(FOIPA) request on behalf of 'yoippiient, ;:$at**d November 15, 
1994, a search of the iiuSlcses: it^^^Mji^'Records System as 
maintained by the New York Of fS^Ti^ Inderal Bureau of 
investigation (FBI) revealed n^tf$£ai-' ' that- fcight possibly be 
responsive to your request. However/ this information is 
presently unavailable and has be'fcn: placed on special locate. 
Upon retrieval, should it be responsive tb ; your request, it will 
be processed pursuant to the FOIS&"ahd you will be advised of the 
results. . 



located, 



No other records responsive to your request were 



■ ,.S.incar#ly yours , 

WILLIAM A*. GAVIN 
deputy Asfeistant 
Biciartitor in ^ahar 



2f' 




JAjfe^ J, ROl 
findipal Legal Advisor 
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Ir. «<r»l r . ((|rf>f ((t 



fork aiikffl r., nc 




c/o Catherine Lant 
682 Forest Avenue 

st« en i alandj Ni y>f i03iQ 

Dear Mr. Lane: 



I am writing <n <- 

inronBacion/Privacjr 

Tn response to your FOTPA ^ 

»Po«alve to your 2, 7 Ild ° ne < l > r«f«.„c \ ILkI Pcd * r « X : *»«»u 

h « bean placed oi J^u,^*^ thl ° U JrSfiJi P ° Mlbly be r *~ 

o t £he re3U L 6 be processed to thi poip^^ x r :m Q : e ive to 

to requeat uere locafce<J> 

ru, cfiouga no record 

within thircy (3 ) d*t r De P ai tme "t °f Justice B.,h! B » ^formation 
Appeal". Pleas- rJi ^ " arked '-^"edoa of Infor^M V ttTelop « aad th « 

y ur or iSiGal request was 



Sincerely yoyrjgf, 
James M.- Pox 

Assists Director in charge 

James J, Roth 
Principal Legal Advi sor 



■* 
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U.S, Department of Justice 



Federal Bureau of Investigation 



Jji Reply, Pk-ise Refer 10 

File No- 26 Fe ^ral Plaza 

New York, New York 10278 




Peter J. Hollo, Esq. 
2 66 Smith Street 
Brooklyn, NY 112 31 

Dear Requester: 



Subject of Request: Karen F . Kearn 
190-Nx-240317 



K ^ Enclosed are copies of documents from FBI records. Excisions have 

been made to protect information exempt from disclosure pursuant to Title 5 
W^T2r^c^?? e ' section 552 (Freedom of Information Act) and/or Section 
^a(Pnvacy Acl). In addition, where excisions were made, the appropriate 
exempting subsections have been cited opposite the deletions, Whe« £^es 

^^^V n - the ^ enti «^ * dieted page information ™UVlls 
be.n substituted showing the reasons or basis for the deletion The 

Sled JeL"^ Withh ° idin ^ information from the enclosed documents are 



Section 552 



[X] (b) (1) 
[X] (b) (2) 
[X] (b) (3) 



I J (b)(4) 
[ ) (b) (5) 
[ ] (b) (6) 



] 
] 

X] 
X] 
X] 

3 
J 
] 



(b) (7) (A) 
(b) (7) (B) 
(b) (7) (C) 
(b) (7) (D) 
(b) (7) (E) 
(b) (7) (F) 
(b) (8) 
(b) (9) 



Section 552k 



<ct) (5) 
(j) (2) 
(k> (1) 
(k) {2) 
(k) (3) 
(k) (4) 
(k) (5) 
(k) (6) 
(k) (7) 



(See Form OPCA-16a, enclosed, for an explanation of these exemptions.) 
relied. t0 y ° Ur re * uest ' 97 P a 9 e < fl > reviewed, and 95 pag e(3 ) are being 

During the review of material pertinent to the subject of your request 
documents were located which request., 

[ 1 originated with another Government agency (ies) 

re 3 pol e rto you ent:S ^ "^"^ ^ that a ^ y(i es) for review and direct 

be ] a^L\1\ y \ f hrFBr°^ f to r 1he e re^ ^7™^ agency (ies,. You will 

our ron.nli-nH 7, fu reusability of this information following 

our consultation with the other agency(ies) . 9 
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should be U direcS 17^^' tT/r^ 13 cont *i™* '-rein. Appeal , 
*° that It wv b e FOIPA n umb<81 a3sic ,„ ed PP ym , r °L TltCTt 



[X] The enclosed material is fm m f h 

subject of your request J a \£ L "ecfo? J™""**"- file( s) in whlch the 
Portions of the. file response to rL^T*?^ 011 - ° nl * tho « 

y^ui LequesL have been processed 

t J See additional information which follows. 



Sincerely, 



LOUIS D, SCHILIRO 

Assistant Director in Charge 




Chief Division Counsel 



Enclosures (2) 
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Exhibit Q 
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Federal Bureau of Investigation; 



-^-6— P-l-a-^-a- 



Iti Reply, Pfcwe Refer To ; * ° r ^ M ^ r ~ " ^ - n 

F'i<* Ho ' New York, New York 1CU78 

F April 4, 1997 



United States District Court 
Eastern District of New York 
225 Catfman Plaza East; 
Brooklyn, New York 112 01 



Re: Hark William Lane V. Department of Justice and the 
FBI 

Civil No, 96-CV-2649 

Dear your Honor: 

At the Court's request, the FBI is providing copies of 
documents for an in-camera review by the Court. This Review is 
the result of Mr. Lane filing a civil action alter being advised 
by the New York office (NYO) of the FBI that there were no 
records responsive to his Freedom of Information and Privacy Act 
request (FOX PA.) for information on himself. 

The NYO reviewed documents regarding the names "'Mark 
William Lane* and "Mar* Lane/ to determine if there were records 
responsive to Mr. Lane's request* The Court will be reviewing 
documents retrieved as a result of those two names being searched 
in the NYO Central Records System (CRS) indices. 

There are five documents which are not available to be 
reviewed by the Court. These documents are not available for the 
following reasons: 

1. Document 100-16064 4-13 2 (indexed in September of 
1,970), which could not be located; 

2. Document 100-160644-2070 (indexed in October of 
1973) , which could not be located; 

3 . Document 100-1619 9 3 - 1 5 X 6 ( i n d e x. e d i n h u gu s t o f 
.197 0) , which could not be located; 

4. Document 100-156924-1A3 f which has been removed 
pursuant to an order of settlement and dismissal dated 10/13/89 
i n M:tj^ILaJ^„La^ , '? 7 C i v 9 9 9 
{ u . S * 6" c7] S , . N , V , } ; there i s no access be fore 2 2 5 - ; 
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Exhibit R 
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5. Document 89~?5-Sub A, which was sent td the 



National Archives, College Park, Maryland on 7/7/94 

Upon review of other available documents that are 
located in files 100-160644 and 100-161993 , the Court will be 
able to determine that the "Mark La ne" in the three doc uments 
which could not foe located is not identical tic tine plaintiff Lane 
in this civil action. 

It is requested that the Court, upon completion of its 
review, please return the enclosed documents to the ftYO of the 
FBI * 

If there are any txuestions regarding this matter, 
please contact Assistant Division Counsel (ADC) Darlehe D> 
Rag ins f at the above address or at (212) 384-2609, 

Sincerely, 

James K. Kallstrom: 
Assistant Director In Charge 



By: 

/■■'James J y Roth 
Chief Division Counsel 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MEW YORK 
X 

MARK WILLIAM LANE, 

Plaintiff, 

REPORT OF INSPECTION 
- against - AND ORDER 

CV 96-2649 (FB) (MDG) 

TEiE DEPARTMENT OF JUSTICE and 

THE FEDERAL BUREAU OF INVESTIGATION, 

Defendants . 

— -X 

GO, United States Magistrate Judge; 

Plaintiff, Mark William Lane, brings this action against the 
Federal Bureau of Investigation (^F.B.I.") alleging imprdper 
withholding of information in response to his requests pursuant 
to the Freedom of Information Act ("FOIA") , 5 U.S-C. § 552, and 
the Privacy Act, 5 U.S.C. § 552a. Plaintiff also alleges that 
the F.B.I- failed to respond to plaintiff's FCIA request 'within 
the statutory time limits and failed to show "unusual 
circumstances" pursuant to 5 U.S.C.A. § 552(a) (6) { B) to Warrant a 
delay in its response to plaintiff. (Compl. at SI 10) « 

At an initial conference held on March 4, 1997, plaintiff's 
counsel advised that his client's primary concern was that the 
government was incorrect in determining th^t none of the. records 
held by the FBI -concerning "Mark Lane" pertained to plaintiff. 
Thus, the parties orally agreed to having the Court make an in 
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camera inspection of all the records held by the FBI as a way of 
resolving this case short of formal motion. Sge 5 U.S.C.A. § 552 

(A) (4) (B) (permitting in i nsp e ct i on ) . A s a result, the ' 

parties have neither filed a form,.! motion or a written consent 
pursuant to 28 U.S.C. § 636(c). This report sets forth the 
results of this inspection, with the recommendation that this 
action be dismissed, subject to the right of the plaintiff to 
file a formal motion should he wish to do so. 

BACKGROUND 

Pr ocedural Bar.kg rniinri 

Plaintiff commenced this action on May 28, 19 96 claiming 
violations of FOIA and the Privacy Act. He alleges that in 
December 19 93, he began requesting copies of all information 
pertaining to him from the F.e.i. because he believed he had been 
"under investigation by the F.B.I, and others." (Compl. at 5 7), 
Plaintiff further alleges that his requests for information were 
met with silence or denials that the information existed, and 
that his attorney also had difficulty obtaining these records. 
{Compl. at 21 7, 8). He also complains that "defendant's 
wrongful conduct" has deprived -plaintiff of peace of mind and 
mental well-being [, j ... addfed] to his severe mental anguish and 
interfere [d] with his career and personal life." (Compl. at I 
16) . 

When the parties agreed at the initial conference to an in 
camera inspection by the Court, I directed plaintiff to provide 



^ C^ase J.^13-cy : 0^078-FB-^ Page 104iefai8a§i!§el[3 > #KL04 



the CourC with pertinent information concerning his personal 
background in order to be better able to determine whether any of 
the wit ffircrxd^ dgcningrrtra— p-e-rt-ad-n-Qd— fee-pl^i-n-i^i-£ ^ Peter. Hoi io, , 



plaintiff's counsel, then sent a letter dated March 10, 199? 
{"March 1997 Let."} describing a large category of documents 
which his client wished to review. The documents he sought 
included records and documents pertaining to: any investigation 
of plaintiff by any Federal, State and/or City police agencies; 
any criminal record plaintiff may have; plaintiff's Social 
Security, disability and unemployment benefits; sv any mention of 
Mr. Lane in the files of any government agency," including the 
F.B.I. , the Central Intelligence Agency and the United States 
Army; Mr. Lane's of employment and subsequent dismissal by the 
New York City Department of Corrections; "fa]ny mention of Gary 
Cohen and his possible status as an informant for any city, state 
or federal agency"; "ia]ny mention of a 'Fotis', residing at 31- 
18 Newtown Avenue, Queens, New York;" plaintiff's previous 
requests for information under the Freedom of Information Act"; 
of vv any Executive orders" concerning with plaintiff's file; "any 
biologically masked implant and/or medical procedure performed 
Mr. Lane;" and any mention of ^Karen Kearns or Claudia Norris." 
(March 1997 Let., at I, 2). 

In response to a court request for further information, Mr. 
Mollo sent a second letter dated February 23, 1998 ("Feb. 1998 
Let.") with an attachment from plaintiff containing background 
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information about his residences, education and employment. In 
these submissions, plaintiff states that he was born on November 
13, 1955 and has lived at various addresses on Staten Island. He 
has also lived in Illinois, Queens and Virginia. He was trained 
as a plumber and worked as a plumber's helper and mechanic in 
various agencies and departments of the City of New York. 

(Compl. at 5 ~-r Feb - 1998 Let ' at 2) 

By letter dated April 10, 1997, Assistant U.S. Attorney 
Vincent Lipari forwarded two redwells containing F.B.I, files 
concerning individuals with the name v 'Mark Lane." As set forth 
in an accompanying letter dated April 4, 1997 from James J. Roth, 
Chief Division Counsel of the F.B.I. ("Roth Letter"), the _ 
documents consisted of all the documents reviewed by the F.B.I, 
in responding to plaintiff's FOIA requests. Mr. Roth also 
described five documents which were not submitted for inspection 
because of unavailability. Id, Assistant U.S. Attorney Lipari 
also submitted a declaration of Darlene Ragins, Supervisory 
Special gent of the F.B.X. assigned to the Legal Unit ox the Mew 
York Field Office, sworn to on April 4, 1997 <"Ragins Decl.") 
describing the processing of plaintiff's FOIA requests. 

In a letter dated April 12, 1999, Mr. Lane enclosed three 
documents and requested explanations for them. One document was 
a judgment of conviction and sentence entered on November 24, 
1935 by a Criminal Term of the Supreme Court, Hauppauge, Suffolk 
County, New York, against a "M ar k W, Lane" born on November 13, 
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1955, He felt that this document is "proof that the Justice 
Department has my D-Felony Conviction on record'' and requested 

clarification regarding a notation "duplicate serials destroyed" 
on two U.S. Department of Justice documents he received 
concerning the processing of his FOIA request. 

Plai n tiff 1 s FO IA. Re quest 

The information pertinent to the processing of plaintiff's 
FOIA requests by the F.B-I, 'is set forth in the Ragins Decl- and 
the exhibits attached thereto, particularly Exhibit E which 
contains defendant's final response to plaintiff 3 requests. 

Plaintiff made his first FOIA request by letter dated August 
20, 1993 addressed to the New York office of the F.B.I. ( " NYG f * } 
requesting all information concerning himself. (Ragins Dec!', at 
$ 4 and Ex. A). By letter dated August 27, 1993, James Roth, 
then Principal Legal Adviser of the NYO, acknowledged receipt of 
plaint iff 1 s request and stared that although the NYQ would 
attempt to expedite its search, there would be some delay Mue to 
the volume ,of requests being handled by this office..." (Ragins 
Decl, at J 5 and Ex. .B) . 

In a second letter dated September 30, 1993, Mr. Roth 
advised plaintiff that the NYO found no documents responsive to 
plaintiff's request , except one possible reference to plaintiff *s 
request not then available. Mr. Roth further stated that the NYO 
had placed a -"special locate" for these records and would process 

-5- 
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them upon retrieval. (Ragins Decl . at 6 and Ex. C; Compl. at 5 
9). The letter also advised plaintiff that " [a] lthough no 
records responsive to your request were located, we are required 
to inform you that you are entitled to file an administrative 
appeal" to the Office of Information and Privacy, U.S. Department 
of Justice- Id^ 3y letter dated July 13, 1994, Mr. Roth sent 
copies of his September 30, 1993 and August 25, 1993 letters to 
plaintiff in response to plaintiff's telephone request. , IcU 

Plaintiff apparently filed an appeal with the Office of 
Information and Privacy. In a note dated July 24, 1994, 
plaintiff claimed that he is "presently under investigation with 
the most illegal equipment ever used" and that his head had been 
turned into a radio transciever [sic] of some sort/' Id,; 

By letter dated September 27, 1934, Richard. L. Huff,. Co- 
Director of the Office of Information and Privacy of the U. S- 
Department of Justice affirmed the F.B.I.'s determination that 
the NYO had no other records responsive to plaintiff's request, 
(Ragins Decl* at 1 7 and Ex. D) . Mr, Huff also advised that he 
would close the appealed file, since there had been no denial of 
access and that plaintiff had a right to seek judicial review. 
Id,. 

Peter Mollo, Esq., plaintiff's attorney, then made a second 
foia request by letter dated November 15 f 1994. (Ragins Decl. at 
Ex. £) . The NYO replied by letters dated December 1, 1934 and 
December 21, 1994 stating that plaintiff's waiver of personal ; 

-6- 
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privacy authorizing release of information to Mr. Mollo was not 
properly notarized. 1 Id._ By letter dated March 8, 1995 
addressed to Mr. Mollo, the NYO stated that a search revealed 
that there might be material responsive to plaintiff's request, 
which was placed on "special locate" since it was ^presently 
unavailable."' IcL Plaintiff and his counsel apparently then 
called the NYO in June and July, 1994 for copies of plaintiff's 
original FOIA request. Plaintiff also sent a letter sworn to on 
■July 10, 19 95 with the same request and stating that his original 
FOIA request contained his statements about an investigation by 
New York City police "based on false accusations." Mr- Roth 
responded by letters dated June 22, 1995 and July 24, 1995. 

After three searches of its central records, James Roth, who 
had become Chief Division Counsel of the NYO, forwarded by letter 
dated August 22, 1995 to Mr. Mollo a total of forty-nine (49) 
pages of F.B.I, documents pertaining to plaintiff's request. 
{Ccmpl* at 5 11? Ragins Decl- at M 8, 10 and Ex, 3). These 
documents consisted of papers concerning plaintiff 1 s FOIA 
request r including correspondence between the F.B.I, and 
plaintiff or his attorney and forms used by the F.B.I, in 
processing plaintiff 1 3 request. (Ragins Decl * at 1 8 and Ex. E) 
However, as noted by Mr. Roth in the letter, the NYO redacted 
certain portions of the documents and withheld 12 pages of a 

x Although the waiver authorized release of the information 
to Mr. Mollo, the waiver bore only the notarial stamp of Mr. 
Mollo and did not contain a jurat. 
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document which he claimed were exempt from disclosure under Title 
5, United States Code, Section 552 and 552A, 2 Id. 

in Camera Inspection 

The F.S-I, provided two red wells containing approximately 
800 pages of documents for in camer a inspection. After reviewing 
every document , I find that none of the documents contain any 
information concerning plaintiff* 

The majority of the documents were contained in six; F.B.I, 
files in connection with investigations which involved ah 
individual named "Mark Lane," The n Mark Lane" mentioned in these 
files and the other F.B.I, documents inspected appear to pertain 
to the same individual, but a person who clearly was much older 
than plaintiff and possessed a different social security number. 
The "Mark Lane" described worked in professions other than 
plumbing, lived in many cities other than ones where plaintiff 
has lived, and engaged in activities in states and countries 



2 Citing section 552 of FOIA and 552A of the Privacy Act, 
Mr- Roth claimed in the letter that the materials were exempt 
from disclosure because they were: 

(b> {7) records or information compiled for law 
enforcement purposes, but only to the extent that the 
production of such law enforcement records or 
information; 

(C) could reasonably be expected to 
constitute an unwarranted invasion of personal priv&cv; 
5 U.S.C.A. § 552(b)(7)(C); 

(j)(2> material reporting investigative efforts 
pertaining to the enforcement of criminal law including 
efforts to prevent, control/ or reduce crime or 
apprehend criminals, except records of arrast. 

Ragins Decl, Ex, E . 
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never mentioned by plaintiff* In fact, none of the documents 
inspected mention any person, organization, address or activity 
listed by plaintiff in his submissions concerning his background 
and topics of concern* Moreover, all the F* B . I * documents pre- 
dated November 22, 1986 and many concerned activities of a "Mark 
Lane" during time periods in which plaintiff would have been a 
child. 

Besides the five documents not submitted due to 
unavailability described in the Roth Letter, the F.B.I, also did 
not provide for in camera review nine (9) pages of document from 
file number 14-413 because they had been deemed "obscene" by the 
F-B.I. and held elsewhere* See document 14-413-4 at page 3, 
Since the other documents in file 14-413 which describe 
activities occurring before I960, the nine withheld pages 
designated "obscene" most likely do not refer to plaintiff, 

DISCUSSION 

Congress enacted the Freedom of Information Act "to promote 
honest and open government and to assure the existence of an 
informed citizenry to hold the governors accountable to the 
governed." Grand Central Partnership , I nc. v. Cuomo f 166 F*3d 473, 
478 (2d Cir . 1999) (quoting N LRB v. Robbins Tire £ Rub ber Co. f 437 
U.S. 214, 242, 98 S. Ct . 2311 f 2327 (1978)). FOTA is to be 
construed broadly to provide information to the public in 
accordance with its purposes as it was intended to advance "a 
general philosophy of full agency disclosure." Grand Central , 166 

-9- 
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F\3d at 478 (quoting Federal Labor Relations Auth. v . United States 
De p ! t of Veterans Affairs , 958 F.2d 503, 508 (2d Cir. 1992))- 
Thus, courts must narrowly construe the nine enumerated exemptions 
to the general rule of disclosure, 5 SJ.S.C, § 552(b),, and resolve ~~ 
doubts in favor of disclosure. F ederal Labor Relations Auth, , 958 
F.2d at 508* 

The court reviewing an agency's decision to withhold or redact 
records requested under FOIA must conduct a de novo review in a 
light most favorable to the requester of information. See 5 U*S*C, 
§ 552(a) (4) (B); Massey v. F.B.I- ., 3 P. 3d 620, 622 (2d Cir, 1993}. 
The agency also bears the burden of establishing that it conducted 
an adequate search that failed to produce requested records. See 
5 U.S.C. § 552(a)(4)(B); EPA v, Mink , 410 U.S. 73, 79, 93 S. Ct . 
827 (1973),- Katzman_v.,_. Central Intelligence Ag ency r 903 F. Supp . 
424 (E.D.H.Y. 1995} . 

Since I conclude from my in camera inspection that none of the 

F*B*I records pertain to plaintiff, there is little issue; that the 

F.B.I* properly withheld the documents submitted the documents for 

inspection. Exemption 7(C) of FOIA protects from disclosure: 

records or information compiled for law enforcement 
purposes, but only to the extent that the production of 
such lav? enforcement records or information „ „ , (C) 
could reasonably be expected to constitute an unwarranted 
invasion of personal privacy. 

5 U,S,C § 552(b)(7)(C). The documents Inspected clearly were 
compiled for law enforcement purposes in connection with efforts to 
prevent criminal activity. Many of these documents contained 
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observations regarding the social and political activities of many 
other individuals, besides the other "Mark Lane," and sometimes 
involved very personal and private matters. 3 The privacy concerns 
here clearly outweigh any generalized interest that plaintiff mav 
have to inspect documents concern persons having the same name.'- 
iiee. U.S. De pt. of Justice v. Reporters Committee for Freedom of the 
Press, 489 O.s. 749, 756, 109 S. Ct . 1468 (1989) (privacy interests 
under broader under exemption 7(C) ) . 

Defendant did not produce five documents for inspection due to 
unavailability for the following reasons; documents numbered 100- 
160644-132 {indexed in September of 1970), 100-160644-2070 (indexed 
in October of 1972.) and 100-161993-10516 (indexed in August of 
1970) could not be located; document 100-156924-1A3, was removed 
pursuant to an order of settlement which bars access before 2025; 
and document 89-75-Sub A, was sent to the National Archives, 
College Park, Maryland on July 7, 1994. {April 4, 1997 Roth Letter 
at 1-2) . 

Mr. Roth states in his cover letter that the three documents 
which could not be located {documents numbered 100-160644-132, 100- 

3 For example, there was a reference to sexual activity in 
which "Mark Lane" engaged in a document from file #14-413, 
followed fay nine (9) pages of redactions deemed "obscene" by the 
F.B,J. and held' elsewhere . See page 3 in file #14-413-4. 

Suffice to sey, since the activities described in file #14- 
413-4 all occurred before I960, when plaintiff was five or 
younger, it is highly unlikely that they pertain to him. 

4 All references to "Mark Lane" in the documents did not 
contain any middle name, let alone plaintiff's. 

-11- 
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160644-2070 and 100-161993-10516) are missing from files pertaining 
to another "Mark Lane-'* Id., I agree from examination of the two 
pertinent files (#100-160644-2070 and #100-161993-10 516) that the 
other documents therein clearly conU&TTT^r^ttfWT&iiL "MarSr^treT""^ 
for manv of the reasons discussed earlier. Also, since these three 
missing documents were indexed in 1970 or 1972, it is unlikely that 
they would pertain to the plaintiff since the activities noted in 
the documents occurred before the time of indexing when plaintiff 
was an adolescent or younger. 

As noted in the 1997 Roth Letter, one of the two remaining 
documents has been ordered sealed by the Court and the other is now 
at the National Archives* Under FOIA, requested material must 
qualify as "agency records" satisfying two requirsments: (i) the 
agency created or obtained the requested materials , and (ii> the 
acrency was. "in control of the requested materials" at the time of 
the FOIA request. Grand Central , 166 F.3d at 479 (quoting Tax 
Analysts , 492 U.S. at 144-45, 109 S.Ct. at 2848); see also Forsam 
v. Harris , 445 U.S. 169, 182, 100 S- Ct* 977, 985, 63 L , Ed. 2d 293 
(1980) (defining "create or obtain") . Since the two other 
unavailable records are no longer within the control of the F.B.I., 
they are not "agency records"' subject to disclosure under FOIA. 
See Kissinger v. R eporters Comm. for Freedom of Press , 445 U.S. 
136, 157, 100 S. Ct. 960, 968 (1380) (an agency "has neither the 
custody or control necessary to enable it to withhold" a document 
which had been removed from the agency' s possession prior to the 
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filing of the FOIA request). Therefore, defendant has not 

improperly withheld the five documents it has not produced for in 
camera inspection. 

Likewise, the F + B*I, has no obligation under FOIA to disclose 
documents that it does not possess, but which may be kept by the 
local police departments or other federal agencies, such as the 
C.I. A. Plaintiff is simply wrong in assuming that the F.B.I- has 
a file on every person convicted of a crime or that it would have 
documents about plaintiff because of his state court conviction for 
attempted grand larceny in 198 5. 

As set forth more fully in the Ragins Declaration, a 
Paralegal Specialist ("PLS") in the NYO directed a search of the 
NYO's primary records repository, the central records system 
( Tr CRS")r on the name cf "Mark William Lane," (Ragins Decl . at $ 
105 . The search included an automated and manual search of the 
NYO's general indexes and cross references* Idu at 5 12* 5 

Under FOIA. an agency has a duty to conduct a reasonable 
search for records responsive to an information request* Master_y 
Federal Bureau of Investigation , S26 F. Supp. 193 (D.D*C. 1996); 
(citing Ogelsb y v. Dep T t of the Armv , 920 F.2d 57, 68 (D.C- Cir„ 

The General Indices consists of two separate categories, 
"main" and "cross" references. A "main" index reference carries 
the name or an individual r organization, activity, or the like 
which is the primary "main" subject of the file maintained in the 
i system. (Ragins Deci. at I 15). A "cross" index reference 

contains only a mention or reference to a particular individual, 
organization, activity/ or the like that is located In the body 
ox a. communication in a file pertaining to another "main" subject 
In the system- ld._ 
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1990))* An agency must show that it "made a good faith effort to 
conduct a search for the requested records f using methods which can 
reasonably be expected to produce the information requested/" IdL_ 
The agency may establish the thoroughness of the agency's search 
through affidavits which are ordinarily "accorded a presumption of 
good faith." Carney v. U.S. D _e. pt. of Justice , 19 F. 3d 8Q7, 812 (2d 
Cir- 1996) (quoting Safecard Servs , , Inc. v. SEC , 926 F.2d 1197, 
1200 (D,C. Cir. 1991)}. Other courts have found that a search of 
the F.B.I- indexes to be sufficient, See e . g * r Camobell__ _v , U.S. 
De pt.. of Justice , No, 89-CV-3016 (RMU) f 1996 WL 554511, at *4 
(D.D.C. Sept. 19, 1996) (holding that the F.B.I- * s declaration 
explaining that it searched its "main" and "see" indexes and cross- 
referenced them was sufficient) * 

Defendant/ s search yielded a large quantity of documents, most 
of which were not about plaintiff but someone with the same name. 
The few documents about plaintiff consisted of the plaintiff's 
prior FOIA requests. Id, at % 12 and Ex. E - Thus, after a careful 
and thorough review of the documents provided to me for an in 
camera inspection, I find that the F.B.I, has not improperly 
withheld their agency documents, since none of the withheld which 
were available for inspection pertained tc plaintiff. 
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CONCLUSION 

For the foregoing reasons, there is little reason for plaintiff 
to continue this case, unless the there are legal issues which 



plaintiff feels should be addressed through a sutftmary judgment 
motion. If plaintiff seeks to do so, he must file a pre™motion 
letter with Judge Block by September 9, 1999* If he does not do 
so, the Court will assume he no longer wishes to pursue this 
action, 

30 ORDERED, 



Dated: Brooklyn, New York 
August 1999 




Copies sent to: 

Peter J. Molic, Esq. 
Attorney for Plaintiff 
266 Smith Street 
Brooklyn, New York 11231 

Vincent Lipari, Esq* 
Assistant U.S. Attorney 
1 Pierrepont Plaza 
Brooklyn, New York 11201 
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